	
	











[image: esma_8_V3]

	18 December 2014

	18 December 2014



	Reply form for the 
Technical Standards under the CSD Regulation

	 


[image: esma_8_V3][image: report_db] 
[image: esma_8_V3_no_claim]
2. 
	
	17



	Date: 18 December 2014


[bookmark: _Toc280628648]
Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - Technical Standards under the CSD Regulation, published on the ESMA website.
Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:
i. use this form and send your responses in Word format;
ii. do not remove the tags of type <ESMA_QUESTION_TS_CSDR_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
i. if they respond to the question stated;
ii. contain a clear rationale, including on any related costs and benefits; and
iii. describe any alternatives that ESMA should consider
Naming protocol:
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_ TA_CSDR _NAMEOFCOMPANY_NAMEOFDOCUMENT.
E.g. if the respondent were ESMA, the name of the reply form would be ESMA_TS_CSDR_AIXX_REPLYFORM or ESMA_CE_TS_CSDR_AIXX_ANNEX1
Responses must reach us by 19 February 2015. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
[bookmark: _Toc335141334]Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
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Do you think the proposed timeframes for allocations and confirmations under Article 2 of the RTS on Settlement Discipline are adequate?
If not, what would be feasible timeframes in your opinion?

Please provide details and arguments in case you envisage any technical difficulties in complying with the proposed timeframes.

<ESMA_QUESTION_TS_CSDR_1>
We consider the timeframes for allocations adequate, however, the 2 hour timeframe for confirmation is considered too restrictive.
<ESMA_QUESTION_TS_CSDR_1>
Do you agree with the cases when matching would not be necessary, as specified under Article 3(2) of the draft RTS?
Should other cases be included? Please provide details and evidence for any proposed case.

<ESMA_QUESTION_TS_CSDR_2>
We support a close alignment between the implementation of T2S and CSDR as well as a single European market.  We are of the opinion that the matching criteria and tolerance values in T2S and CSDR should be in alignment. In that respect, matching criteria and tolerance values in T2S and CSDR should be aligned for non-Euro countries too.  The current value for tolerance match of up of €25 or equal in other currencies is adequate. For non-EUR markets, we need flexibility for currency fluctuations, accepting non-EUR markets to fix an amount close to €25 in local currencies. 
Common practice in many markets is that cash tolerance is not applied on transactions with low value (eg. €100 000), and the value varies between the market. It should be considered if this limit should be harmonised across the markets
According to article 3 in the proposed RTS CSDs shall require that CCPs send already matched settlement instruction into the settlement system operated by a CSD. 

There is at least two types of systems used in the EU for matching CCP transactions. One is in line with the proposed rule (i.e. that the CCP send the matched settlement instructions), the second one is that the matched settlement instructions is send by the participants. We are of the opinion that EU should not favor one before the other. The choice between the two models depends on market, infrastructure and design of settlement systems. There is no reason or argument presented for the choice ESMA has done in the consultation paper .Contrary, two party matching may give the participants better control and facilitate STP routines. There is no case for making one of the two models mandatory.  From a legal point of view, we are also skeptical to a system where matched instruction from the CCP should release securities from the sellers account as well as payment from the buyers account. 

Regarding mandatory matching fields, we believe that ESMA should be careful not to include more than required through T2S, as implementing new matching fields is costly.
We propose that article 3.2 (b) should be formulate in the following way to avoid unnecessary matching for the custodians or investment firms internal transfer of securities.

The phrase “accounts opened in the name of the same participant” in art 3(2)(b) should be replaced by “accounts managed by the same participant”.

There should also be some flexibility for the CSD regarding which standard for matching parameters to be used. I.e. will making LEI mandatory be burdensome and costly especially for end investor CSDs, and in many countries add a new identifier to currently existing unique entity identification numbers. For financial institutions, BIC is commonly recognized in most countries.
<ESMA_QUESTION_TS_CSDR_2>
What are your views on the proposed approach under Article 3(11) of the draft RTS included in Chapter II of Annex I? 
Do you think that the 0.5% settlement fails threshold (i.e. 99.5% settlement efficiency rate) is adequate? If not, what would be an adequate threshold? Please provide details and arguments.
Do you think that the 2,5 billion EUR/year in terms of the value of settlement fails for a securities settlement system operated by a CSD is adequate? If not, what would be an adequate threshold? Please provide details and arguments.

<ESMA_QUESTION_TS_CSDR_3>
We support efforts to achieve a high settlement efficiency rate, but believe that a 99.5% settlement efficiency rate is very high, considering the fact that the CSD is required to introduce hold and releases, recycling and partials if the settlement efficiency rate falls below this threshold and the value of settlement fails exceeds 2, 5 billion EUR per year.  The rate is not fully supported by the current prescribed methodology for proceeding after the settlement fails threshold is broken.  
The focus should not be on the settlement rate only, but we should also focus on the legislative and technical measures the CSD has implemented to mitigate the risk for the not failing participant following a failed settlement. 
We believe that a logical next step after the threshold is broken is not only to ensure future settlements, but also for the CSD and supervisory authority to discuss and agree on best practices as to how to resolve the cause of the settlement fails in question.  The suggested method for proceeding requires a CSD to introduce hold and releases, recycling and partials without fully exploring a cause.  We would therefore not only suggest a lower efficiency rate, but that there would be an increase in focus on identifying the root cause of settlement fails. Unrealistically high rate in practice requires all CSD to include required functionalities without options.
The list of actions to be taken following settlement failures should however not be exhaustive. 
There is an urgent need for a more clear definition of settlement fails. Furthermore, recycling should not be possible in bankruptcy situations

<ESMA_QUESTION_TS_CSDR_3>
What are your views on the proposed draft RTS included in Chapter II of Annex I?

<ESMA_QUESTION_TS_CSDR_4>
The mandatory matching fields should be limited to the fields that are necessary to settle the transaction. This could be limited to:
· Instruction type
· Intended settlement date
· ISIN
· Quantity
· Currency
· Consideration (zero for FoP)
· Deliver/receive
· Identifier for the deliverer
· Identifier for the receiver
<ESMA_QUESTION_TS_CSDR_4>
What are your views on the proposed draft RTS on the monitoring of settlement fails as included in Section 1 of Chapter III of Annex I?

<ESMA_QUESTION_TS_CSDR_5>
In principle, we agree that the CSD shall provide information on settlement fails, as it serves a deterrent purpose.  However, we should be cautious that CSDs are not collecting excessive amounts of data at an excessive cost. The current suggestion of highly detailed monthly reports of all failure is burdensome and costly with respect to the development of these reports as well as the frequency of distribution. ESMA has not provided a clear justification of either the level of detail or frequency of reporting.
If the CSD on a regular basis provide good quality feedback on settlement failures to their participants, we suggest that the requirement for a monthly report could be suspended.
There are other reasons for settlement fails in addition to lack of securities and/or cash (from technical problems to binding restrictions from member states or supervisory authorities).See article 4.2 (b). Furthermore insolvency issues could probably also be a topic.
Article 4.3 is not in line with the proportionality principle. The working flow according to that article should not be mandatory.  Only if there are reasons (like real problems with the settlement rates) a CSD should set up a working flow with the participants with the highest rates (or worst problems) of settlement fails. The number should of course not be mentioned.  In a CSD with 10 CSD-participants this would be a “standing committee” even if the settlement grade is excellent.  The group should analyze, not identify!

<ESMA_QUESTION_TS_CSDR_5>
What are your views on the proposed draft RTS related to the penalty mechanism? Do you agree that when CSDs use a common settlement infrastructure, the procedures for cash penalties should be jointly managed?

<ESMA_QUESTION_TS_CSDR_6>

We can see no reason behind introducing two penalty regimes, one through the CSD and one through the CCP. In our view, this would only increase the costs and reduce the netting effect for the monthly payment of penalties, without adding any value to the process.

The scope of buy-ins and penalties 

One major problem of the proposed RTS and also of CSDR is the lack of clarity. In particular regarding what type of transactions and financial instruments are covered by the rules. The proposed RTS should only cover transactions settled in the Securities Settlement System of the CSD according to CSDR, but there is no definition of transactions in CSDR or the proposed RTS. Sometimes in the legal text other concepts are used like settlement instructions and transfer order with reference to SFD. It is not clear to us if the use of the different concept (instructions, transfer orders and transactions) in intentional and in such case for which purpose.
The definition of financial instruments covers transferable securities, money market instruments and units in UCITS. The rules are obviously based on instruments traded on a market place, see exemptions in article 5.2 in CSDR but the wording is more far-reaching. Buy-ins and partial settlement makes in our opinion no sense regarding private transactions. 
In our opinion the scope is fairly clear but it would be beneficial for the implementing process if ESMA would clearly state that only transactions in instruments a) admitted to trading on a trading venue, or b) traded on a trading venue, or cleared by a CCP, are subject to late settlement penalties under article 7 (2) and buy-ins under article 7 (3) of the CSDR.
The penalty and buy.in regime should be limited to settlement of transactions traded on a trading venue.

The limitation is in line with the original Commission proposal and article 7 (10) of the CSDR. A wider scope could have unintended consequences for less-traded instruments and private transactions.

[bookmark: _GoBack]Although we welcome a single rulebook for penalties, each market should be granted some flexibility regarding both size and starting point for the penalty. It is also important to realize that we do not facilitate settlements through buying securities in the marker, but through borrowing securities, and this is dependant of a liquid market for borrowing and lending. Consequently, it is the liquidity in that market that should state if a security is liquid in respect to the penalty regime.
Regarding the process, we are of the opinion that a participant should be able to question a penalty. A decision could be wrong for different reasons. It could hit the wrong party or be result of a miscalculation. The easiest way seems to be that CCPs and CSDs should have a Board to hear complains. 

<ESMA_QUESTION_TS_CSDR_6>
What are your views on the proposed draft RTS related to the buy-in process?
In particular, what are your views on applying partial settlement at the end of the extension period? Do you consider that the partialling of the settlement instruction would impact the rights and obligations of the participants?
 What do you think about the proposed approach for limiting multiple buy-in and the timing for the participant to provide the information to the CSD?

<ESMA_QUESTION_TS_CSDR_7>
We think that mandatory buy-in should always be the last resort. There should be incentives for securities loans and voluntary buy-ins first. The small Nordic markets have many low-liquid instruments – therefore it might not always be possible to buy-in. Also large buy-in transactions could have an unhealthy impact on the price in the market. In liquid markets, there are exceptional times, e.g. during ongoing corporate actions, where buy-ins are not always possible. The additional cost and complexity buy-ins create must come with a benefit or value to the market, which ESMA has not clearly defined.
We would also question the need for further regulation on repos.  Repos are already subject to buy-ins under the Global Master Repurchase Agreement, so including them again under this regulation adds redundancy.
Furthermore, we see a need for a clarification of the role of a buy-in agent, procedures for determining the price and how the agent is regulated. We also need clarification as to whom can be elected buy-in agent, for example can a CSD be elected buy-in agent.

The buy in process must be organized in a manner so that the extra risk that is introduced to the market through the buy in process is mitigated. E.g. should the the first step be to instruct the failing participant to buy the shares in the market and if he refuses the buy-in agent should be instructed to buy the shares on behalf of the failing participant.

We also see a need for a more detailed description of what information the participants should provide to the CSD on the instructions linked to the failed instruction. It is unclear what is meant by “ESMA proposes that participants should provide to the CSD some information on the instruction linked to the failed instruction” (section 89 in TS). 

Partial settlements could be beneficial for the settlement procedure and should be standard procedure. We do support that a CSD should offer its participants the possibility to opt-out from partial settlement on a trade-to-trade basis 
Partial settlement should be automated.
It is mandatory that custodians implement routines and systems to protect a client’s securities on an omnibus account from being used for settling other client’s trades. It should of course neither be allowed to use other clients’ securities in a buy-in situation. 
The forthcoming RTS should in our opinion make it clear that an opt-out from partial should be respected and, furthermore, take notice of the possibility for the parties to bilaterally cancel the transaction (article 7.3 of CSDR)

<ESMA_QUESTION_TS_CSDR_7>
What are your views on the proposed draft RTS related to the buy-in timeframe and extension period?

<ESMA_QUESTION_TS_CSDR_8>
With regards to the extension period, there will be issues in countries where nominee accounts are used. The current text is very vague as to if and how nominee accounts will be debited at the end of the extension period, which we fear will lead to a substantial increase in grey loans. In situations where an intermediary keeps their sub-custody clients on a nominee account at the CSD, the current text introduces a substantial risk that other clients that have holdings on the same nominee account will have their holdings used for settling the failed trade of other clients.
The timeframe for starting the buy-in process should also be different for liquid and un-liquid stocks, and the CSD should also be permitted to prolong the extension period if the risks connected to the failed delivery is effectively taken care of.
It is also important to realize that the possibility to facilitate settlements through borrowing securities is dependant of a liquid market for borrowing and lending.  Although we welcome a single rulebook for buy-in procedures, each market should be granted some flexibility regarding when and how a buy-in procedure is started and executed.
<ESMA_QUESTION_TS_CSDR_8>
What are your views on the proposed draft RTS related to the type of operations and their timeframe that render buy-in ineffective?

<ESMA_QUESTION_TS_CSDR_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_9>
What are your views on the proposed draft RTS related to the calculation of the cash compensation?

<ESMA_QUESTION_TS_CSDR_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_10>

What are your views on the proposed draft RTS related to the conditions for a participant to consistently and systematically fail?

<ESMA_QUESTION_TS_CSDR_11>
We agree that there is a need to address participants that systematically fail. On the other hand there is a need to investigate carefully reasons for fails. The new regime should take into account the settlement chain and the fact that banks often act as settlement agents for third parties. Therefore the regulatory response to settlement fails should be based on step-by-step –approach. For instance there could be requirement to provide a written explanation on reasons for fails and measures taken to correct the situation. Suspending a participant should follow as a last resort measure. 
Maybe the article should have a reference to the article in CSDR and the possibility for the failing participants to give the reasons for the problems. 
<ESMA_QUESTION_TS_CSDR_11>
What are your views on the proposed draft RTS related to the settlement information for CCPs and trading venues?

<ESMA_QUESTION_TS_CSDR_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_12>
What are your views on the proposed draft RTS related to anti-avoidance rules for cash penalties and buy-in?

<ESMA_QUESTION_TS_CSDR_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_13>
Do you agree that 18 months would be an appropriate timeframe for the implementation of the settlement discipline regime under CSDR? If not, what would be an appropriate timeframe in your opinion? Please provide concrete data and evidence justifying a phase-in for the settlement discipline measures and supporting your proposals.

<ESMA_QUESTION_TS_CSDR_14>
We support a longer timeframe (minimum 18 months) due to ongoing IT and infrastructure changes in the EU. Our proposal is that CSDR should come into force six months after the last migration wave to T2S. It would then be possible to avoid unnecessary development costs. Also adjustments to systems as well as new agreements can be arranged for in that time period.

<ESMA_QUESTION_TS_CSDR_14>
What are your views on the proposed draft RTS on CSD authorisation (Chapter II of Annex II) and draft ITS on CSD authorisation (Chapter I of Annex VI)?

<ESMA_QUESTION_TS_CSDR_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_15>
What are your views on the proposed draft RTS on CSD review and evaluation (Chapter III of Annex II) and draft ITS (Chapter II of Annex VI)?

<ESMA_QUESTION_TS_CSDR_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_16>
What are your views on the proposed draft ITS on cooperation arrangements as included in Chapter III of Annex VI?

<ESMA_QUESTION_TS_CSDR_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_17>
What are your views on the proposed draft RTS on CSD recognition (Chapter IV of Annex II)?

<ESMA_QUESTION_TS_CSDR_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_18>
What are your views on the proposed approach regarding the determination of the most relevant currencies?

<ESMA_QUESTION_TS_CSDR_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_19>
What are your views on the proposed draft RTS on banking type of ancillary services (Chapter VI of Annex II) and draft ITS on banking type of ancillary services (Chapter IV of Annex VI)?

<ESMA_QUESTION_TS_CSDR_20>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_20>
What are your views on the proposed draft RTS on CSD participations (Chapter II of Annex III)?

<ESMA_QUESTION_TS_CSDR_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_21>
What are your views on the proposed draft RTS on CSD risk monitoring tools (Chapter III of Annex III)?

<ESMA_QUESTION_TS_CSDR_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_22>
What are your views on the proposed draft RTS on CSD record keeping (Chapter IV of Annex III) and draft ITS on CSD record keeping (Annex VII)?

<ESMA_QUESTION_TS_CSDR_23>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_23>
What are your views on the types of records to be retained by CSDs in relation to ancillary services as included in the Annex to the draft RTS on CSD Requirements (Annex III)? Please provide examples regarding the formats of the records to be retained by CSDs in relation to ancillary services.

<ESMA_QUESTION_TS_CSDR_25>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_25>
What are your views on the proposed draft RTS on reconciliation measures included in Chapter V of Annex III?

<ESMA_QUESTION_TS_CSDR_25>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_25>
Do you believe that the proposed reconciliation measures where other entities are involved in the reconciliation process for a certain securities issue within the meaning of Article 37(2) of CSDR are adequate? Please explain if you think that any of the proposed measures would not be applicable in the case of a specific entity. Please provide examples of any additional measures that would be relevant in the case of specific entities.

<ESMA_QUESTION_TS_CSDR_26>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_26>
What are your views on the proposed reconciliation measures for corporate actions under Article 15 of the draft RTS included in Chapter V of Annex III?

<ESMA_QUESTION_TS_CSDR_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_27>

What are your views on the proposed draft RTS on CSD operational risks included in Chapter VI of Annex III?

<ESMA_QUESTION_TS_CSDR_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_28>
What are your views on the proposed draft RTS on CSD investment policy (Chapter VII of Annex III)?

<ESMA_QUESTION_TS_CSDR_29>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_29>
What are your views on the proposed draft RTS on access (Chapters I-III of Annex IV) and draft ITS on access (Annex VIII)?

<ESMA_QUESTION_TS_CSDR_30>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_30>
What are your views on the proposed draft RTS on CSD links as included in Chapter IV of Annex IV?

<ESMA_QUESTION_TS_CSDR_31>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_31>
What are your views on the proposed draft RTS on internalised settlement (Annex V) and draft ITS on internalised settlement (Annex IX)?

<ESMA_QUESTION_TS_CSDR_32>
The level of reporting proposed is heavy and will lead to a significant cost and complexity increases. 
For example, ESMA requires that the monthly reporting shall cover the aggregated volume, value divided by assets classes, type of securities, type of clients etc. Creating and implementing this type of report will involve large IT costs and the benefit is not clear at this stage. It would be more efficient and provide better reports for usage if the reports were divided into Settlement, CA, collateral etc. 
It is not specified whether retail transactions should be included in reporting. The value of this information in such reports would be very low as retail trades are low risk, but including them in reporting would increase the reporting burden substantially due to the high volume of retail transactions.
Several definitions are also still unclear.  For example, the definition of fails needs to be clarified and redrafted. The definition only covers the lack of cash and securities and no other reasons such as system failures, manual errors, missing/invalid instruction, etc.  The definitions internalised and internally settled also needs to be clarified, so that it is clear under what circumstances a transaction qualifies as internalised or internally settled.
<ESMA_QUESTION_TS_CSDR_32>
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