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Introduction

1.

The purpose of this report is to inform the EU Institutions and market participants about the
different legal frameworks to apply sanctions and administrative measures under the Market
Abuse Directive across the EU.

The Market Abuse Directive (MAD) (2003/6/EC) requires Member States
‘fo ensure, in conformity with their national law, that the appropriate
administrative measures can be taken or administrative sanctions be imposed
against the persons responsible where the provisions adopted in the
Implementation of this Directive have nof been complied with. Member States
shall ensure that these measures are effective, proportionate and dissuasive’
(Article 14 para.1).

The report provides a picture of the legal consequences available country by country, across the
EU, to enforce infringements of the requirements as set out in the Market Abuse Directive. It
must be noted that the country reports are a ‘snap shot’ in time, and are therefore accurate at 17
October 2007. The accuracy of the responses is the sole responsibility of each CESR Member.

The development of this Report followed what was initially an internal mapping exercise
undertaken in 2005 by CESR Members through its operational working group for co~operation
and enforcement (CESR-Pol). The internal mapping exercise sought to identify powers and
sanctions in the areca of market abuse to inform and assist the development of supervisors’
understanding of each others systems.

As a result of this initial work, CESR recommended that the European Commission draw up a list
of administrative measures and sanctions available to Member States under the MAD to achieve
more transparency. In March 2007, the European Commission requested CESR to assist in
setting up, for information purposes, a list of administrative sanctions and measures under the
MAD, in order to facilitate effective implementation and application of the MAD. A copy of the
Commission’s letter requesting CESR to undertake this fact-finding exercise is included in this
report (p. 4-5).

The report lays out each sanctioning power for each single breach of provisions implementing
MAD in each country, thus it is particularly long due to its nature, and we therefore strongly
recommend that users only print the country chapters of particular interest by using the page
numbers indicated in the index on page 6.

Guidance on the common operation of MAD

7.

This report compliments the work CESR is conducting to provide the market with guidance and
information on the common operation of the Directive. The Market Abuse Directive became
effective by 12 October 2004 and CESR has issued two sets of guidance to the market: the first
one adopted in March 2005 (Ref. CESR/04-505b) focused on Accepted Market Practices (AMP)
including formats for the publication of AMPs, and on notification of suspicious transactions. A
second set was published on 12 July 2007 (Ref. CESR/06-562b) providing assistance for the
assessment of:
e  What constitutes inside information;
e  When is it legitimate to delay the disclosure of inside information;
e  When are client orders inside information; and
e Insider lists in multiple jurisdictions where CESR members recommended that
Competent Authorities recognise an insider list that is maintained in accordance with
the rules of another CESR member.

A work programme (Ref. CESR/07-416) identifying further areas for guidance, where
appropriate, has been published on 26 July 2007.
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Monitoring convergent implementation of MAD

9.

This report should also be seen in the context of CESR’s efforts to monitor the extent of
equivalence of supervisory powers across Europe under the Market Abuse Directive striving
towards a more convergent application of the requirements stipulated therein. For further
information you may wish to read the correspondence table on the Market Abuse Directive (Ref.
CESR/07-382) published on 21 June 2007. This illustrated through a tick box approach what
supervisory powers CESR Members hold and how they are exercised. Furthermore in a report
also published on 21 June 2007, which includes an executive summary, CESR described its
Members’ supervisory powers under the Market Abuse Directive and the relevant implementing
measures (Ref. CESR/07-380). The report not only assessed the attribution of the powers to
CESR Members, but also considered the ability to issue practical rules; the general powers
provided to CESR Members to apply the Directives; the co-operation powers of each Member
and an assessment of supervisory practices. An overview report (Ref. CESR /07-334b) which
included a high level analysis of the findings in relation to both MAD and the Prospectus
Directive, was also submitted to the FSC, alongside the detailed findings on the MAD itself.
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Dear Mr. Pribil, Mr. Demarigny,

Following the discussion at the last CESR-Pol meeting in December 2006 and the subsequent
ESC meeting on 14 February 2007, I would like to ask you to advise us on setting up a list of
administrative sanctions and measures under the Market Abuse Directive (MAD).

The Commission services of DG Markt intend to draw up, for information, a list of
administrative sanctions and measures to facilitate effective implementation and application of
the MAD. Moreover, while Member States are free to decide what sanctions they choose, a
transparency exercise to inform market participants about the different administrative legal
frameworks across the EU would be helpful to establish a more effective and consistent use of
administrative measures and sanctions across the EU. The Commission welcomes in this
respect CESR-Pol's work on a database collecting the competent authorities' decisions in
relation to market abuse violations.

The fact-finding report from CESR should make clear which administrative measures and
sanctions are used in each Member State in case of violation of the provisions of the MAD. It
would also be useful to know whether any competent authority has delegated the imposition of
measures and sanctions to other authorities and whether administrative supervision is combined
with criminal prosecution of market abuse violations.

At the last ESC meeting, Member States welcomed this transparency exercise on the
administrative enforcement of the MAD. Considering the CESR Review Panel has already
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done a mapping exercise on CESR members' powers under the MAD and its implementing
measures, | hope CESR will be able to produce a report by mid July 2007. This would allow us
to finalise the list of administrative measures and sanctions in the course of this year.

Should you have any questions, please do not hesitate to contact me or my colleagues Piotr
Plizga and Felix Flinterman.

Yours sincerely,

-

David WRIGHT

Contacts:
Piotr Plizga, T (32-2) 298 87 72, Piotr.Plizga@ec.europa.cu

Felix Flinterman, T (32-2) 299 69 57, Felix.Flinterman(@ec.curopa.eu
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