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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - Technical Standards under the CSD Regulation, published on the ESMA website.
Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:
i. use this form and send your responses in Word format;
ii. do not remove the tags of type <ESMA_QUESTION_TS_CSDR_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
i. if they respond to the question stated;
ii. contain a clear rationale, including on any related costs and benefits; and
iii. describe any alternatives that ESMA should consider
Naming protocol:
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_ TA_CSDR _NAMEOFCOMPANY_NAMEOFDOCUMENT.
E.g. if the respondent were ESMA, the name of the reply form would be ESMA_TS_CSDR_AIXX_REPLYFORM or ESMA_CE_TS_CSDR_AIXX_ANNEX1
Responses must reach us by 19 February 2015. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
[bookmark: _Toc335141334]Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
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Do you think the proposed timeframes for allocations and confirmations under Article 2 of the RTS on Settlement Discipline are adequate?
If not, what would be feasible timeframes in your opinion?

Please provide details and arguments in case you envisage any technical difficulties in complying with the proposed timeframes.

<ESMA_QUESTION_TS_CSDR_1>
This document provides common reply of the following national CSDs belonging to Nasdaq Group: Estonian CSD, Latvian CSD, Lithuanian CSD and Icelandic CSD (Nasdaq CSDs). 

Nasdaq CSDs have provided formal reply to questions regarding "Technical Standards". We have not provided separate formal reply to questions regarding "Technical Advice under the CSD Regulation" and "Guidelines on the Access to a CCP or a Trading Venue by a CSD" because we share and support replies and proposals made on those questions by ECSDA.
<ESMA_QUESTION_TS_CSDR_1>
Do you agree with the cases when matching would not be necessary, as specified under Article 3(2) of the draft RTS?
Should other cases be included? Please provide details and evidence for any proposed case.

<ESMA_QUESTION_TS_CSDR_2>
It is important to recognise that transfer of securities may not necessarily occur only upon matched settlement instructions. Among others national law may provide situations where CSD may be obliged to settle/process transfer of securities on grounds other than matched settlement instructions. Thus this is an area where market-specific exceptions should be left to the rules of CSD: these shall be designed in close compliance with national law that is further backed by approval of the rules by competent authority. For instance:

a) direct holding models permit portfolio transfers (transfer of entire balance) of the same account holder without matching settlement instructions. Rather there is special type of instruction that does not require matching (instead confirming of the transfer instruction by the receiving participant is enough);

b) transfer of securities may be mandated or prescribed by court order that in some cases is filed directly with CSD for execution or alternatively to CSD's participant. Process of execution usually differs from standard settlement process in these circumstances (i.e. without matching of settlement instructions);

c) as an example § 12 (4) of the Estonian market: Estonian Central Register of Securities Act provides that registrar (i.e. CSD) may correct an entry on its own initiative if the registrar discovers that an entry is incorrect or missing and if correction of the entry does not violate anyone’s rights. Again, any such correction would follow different processing than standard settlement based on participants' matched settlement instructions.

To address the above we propose Article 3 (2) to be amended as follows:

	Article 3 - Details of the CSD procedures facilitating settlement and details of the measures to be established by CSDs to encourage and incentivise the timely settlement of transactions
[…] 2. A CSD shall match settlement instructions prior to settlement, based on the instructions sent by participants, except in the following circumstances: 
1. the settlement instructions received by the CSD are already matched by trading venues or other entities such as CCPs; 
1. FoP instructions which consist of transfers of financial instruments between different accounts opened in the name of managed by the same participant;
1. where the provisions of the national law permit or require CSD to settle transfer of securities upon (i) instruction from only one participant, (ii) instruction from the authorised person or authority other than participant or (iii) on CSD's own initiative (e.g. correction of entries);
1. any other circumstances deemed necessary by the CSD, provided these are approved by the competent authority.
CSDs shall require that CCPs send already matched settlement instructions into the securities settlement system operated by a CSD, unless letter b) of subparagraph 1 applies.




 
<ESMA_QUESTION_TS_CSDR_2>
What are your views on the proposed approach under Article 3(11) of the draft RTS included in Chapter II of Annex I? 
Do you think that the 0.5% settlement fails threshold (i.e. 99.5% settlement efficiency rate) is adequate? If not, what would be an adequate threshold? Please provide details and arguments.
Do you think that the 2,5 billion EUR/year in terms of the value of settlement fails for a securities settlement system operated by a CSD is adequate? If not, what would be an adequate threshold? Please provide details and arguments.

<ESMA_QUESTION_TS_CSDR_3>
We fully share the following views expressed in the Commission's Impact Assessment* where option of prescriptive approach towards pre- and post-settlement was considered:

· Prescribing a common way of organising settlement processes across the 30+ CSDs in Europe would be a very lengthy and likely impossible task, as the detailed processes differ in every country according to market practices, corporate law, securities law, etc. 

· Any measures that were too prescriptive could become obsolete very quickly in the rapidly changing market environment

* See http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52012SC0022 (p.24-25)

Thus it is our strong belief that EU legislation should not prescribe single technical design to all EU CSDs (i.e. specific functionalities of CSD systems, detailed sets of data and processing modalities). Costs of such single design could be especially damaging to smaller markets and CSDs.

Offering extra diapason of flexibility to CSDs that meet settlement efficiency objectives is step in the right direction.

Our only concern relates to Article 3(13) that sets 3-month implementation period to introduce features/functionalities in Article 3(5)-3(7) in case efficiency rate deteriorates below 99.5 % threshold. We propose this deadline to be extended to 12 months in the interest of smooth and safe transition. We believe that this is enough to introduce rule changes and technical developments required both from CSD and its participants. Thus Article 3(13) should be amended as follows: 

	Article 3 - Details of the CSD procedures facilitating settlement and details of the measures to be established by CSDs to encourage and incentivise the timely settlement of transactions
[…] 13. A CSD shall assess the conditions referred to in paragraph 11 on a quarterly basis, and shall inform the competent authority of the results in accordance with points 28, 29 and 30 of Annex I. If the settlement fails rate is above 0.5% during 2 quarters is a row or if the value of settlement fails for the securities settlement system operated by a CSD exceeds 2,5 billion EUR per year, the CSD shall implement the requirements under paragraphs 5 to 7 within 312 months.



In an effort to mitigate damaging effects of single design, we propose ESMA in fact to go even further and consider more proportionate and flexible framework – namely, regulatory technical standards can provide complete set of standard design elements, but: 

a) in case of CSDs participating in common settlement infrastructure (e.g. T2S) complying with Article 30(5) of Regulation (EU) No 909/2014 CSDs will have to follow design elements of such common settlement infrastructure instead, including when design elements of infrastructure deviate from those set in RTS;

We strongly believe that EU legislation should not restrict or prevent evolution and development of technical standards and modalities of operation within common settlement infrastructures such as T2S as long as these comply with CPSS-IOSCO PFMI, relevant provisions of level 1 and level 2 of CSDR, and industry standards.

b) in case of CSDs (or their securities settlement systems) staying out from common settlement infrastructure (e.g. T2S) complying with Article 30(5) of Regulation (EU) No 909/2014 with settlement efficiency rate above [99,5%] – CSD is free to impose its own design elements as long as these comply with CPSS-IOSCO PFMI, relevant provisions of level 1 and level 2 of CSDR, and industry standards. Level 2 shall also provide appropriate transition period (e.g. 12-24 months), if deterioration of settlement efficiency below target-rate becomes regular;

More flexibility for such CSDs (often small national CSDs) could be considered in the following areas for instance: (i) tolerance limit (ii) mandatory matching fields (iii) number of settlement batches (iv) record- keeping requirements (v) content and items of data to be made available to participants as part of settlement monitoring requirements etc.  

Justification for flexibility in this instance derives from the fact that technical and operational arrangements of the specific market are advanced enough to meet EU settlement-efficiency rate targets under specific circumstances of the particular national market. It also permits CSDs to be more user-friendly as it will have more flexibility to accept market specific recommendations of its user committee and user community.  

c) in case of CSDs staying out of common settlement infrastructure (e.g. T2S) complying with Article 30(5) of Regulation (EU) No 909/2014, but with settlement efficiency rate below [99,5%] – CSD needs to abide with complete set of standard design elements provided in regulatory technical standards. 

<ESMA_QUESTION_TS_CSDR_3>
What are your views on the proposed draft RTS included in Chapter II of Annex I?

<ESMA_QUESTION_TS_CSDR_4>
1) Article 3(1)
Level 2 of the CSDR needs to recognize that occasional manual interventions are part of normal course of CSD business. Situations where CSD may be obliged to intervene manually include:

a) public issuance of securities: there are markets where subscription and eventual settlement of securities offered to the public is conducted via placement of DVP instructions. Such DVP instructions will have to be manually amended after the end of subscription period based on rate of subscription (or over-subscription) and eventual distribution price;     

b) processing of certain corporate actions: there are corporate actions where settlement instructions entered into SSS pending for settlement need to be manually processed (including cancelled or changed);

c) resolution of IT incidents or activation of business continuity measures: resolution of IT incidents or business continuity plans may foresee elements of manual processing also in case of settlement instructions; 

d) prescriptions from authorities: execution of such prescription may call for manual cancellation of settlement instruction.

We believe that typical situations of manual intervention could be listed in the CSD's operating procedures or rules and regulations.

Further, we believe that occurrence of exceptional manual intervention should not trigger immediate reporting as long as such intervention is properly documented and managed. We trust that 30-day notification period is reasonable.

Finally, we would like to highlight that IT incidents need to be provided to the competent authorities as part of information relating to periodic events (see article 41 (1) (k) on technical standards on the authorisation. 

	Article 3 - Details of the CSD procedures facilitating settlement and details of the measures to be established by CSDs to encourage and incentivise the timely settlement of transactions
1. A CSD shall process settlement instructions on an automated basis. 
A CSD shall report any types of manual intervention by the CSD in relation to the settlement process to the competent authority within 30-days without any delay, where such manual interventions are not foreseen in the operating procedures of the CSD covering at least: 
(a) with regard to a received settlement instruction, the action of delaying and/or modifying the feed to the securities settlement system, including any modification of the received settlement instruction outside of the existing automated procedures ; 
(b) with regard to the processing in the settlement engine, any kind of intervention outside of the automated processes, including the management of IT incidents; 
If the competent authority considers that the type of manual intervention is not appropriate for the smooth functioning of the securities settlement system, the CSD shall not to use such type of manual intervention in the future, unless such manual intervention is inevitable to resolve IT incident, protect the integrity of the issue or securities of participants or those of their clients.




2) Article 3(2)

We believe that ESMA should consider if Article 3(2) is appropriate for markets outside of eurozone in the light of all potential rounding scenarios. It is likely that currency exchange rate of some markets does not allow CSD to set limit exactly between 0 and 25 EUR. Thus certain element of flexibility is needed here. ESMA should also consider if including specific tolerance level to Level 2 legislation is a good idea complying with principles of good and reasonable regulation. Reference to industry standards may be a better alternative here.

3) Article 3(3) 

We see no practical need and benefits in hard coding of matching fields into directly applicable EU legislation. Doing so by disregarding industry consensus achieved through T2S harmonization framework introduces yet another problem for CSDs and their participants. 

Imposing mandatory matching fields by law could among others increase the number of settlement fails and create systemic risk. This is because the higher the number of mandatory matching fields, the more likely that two instructions do not match. Market practices take time to harmonise, and CSDs cannot guarantee that their participants will always "populate" mandatory matching fields in the correct way.

In order to avoid an adverse impact on settlement efficiency, which would clearly go against the very objective of the CSDR, we recommend an alternative approach whereby ESMA would define a list of harmonised matching fields, but would leave it up to each CSD to define which of these fields should be made mandatory for matching, and which fields remain optional matching fields.

Further, we would also like to state that "transaction type" can only be made a mandatory matching field once there is an agreed harmonised market practice on how to populate such a field (i.e. what value to assign for the different types of transactions). Without such harmonised market practice, there is a high risk of an increase in the number of matching fails, and thus a negative impact on settlement efficiency.

Given that there is no industry consensus on (i) how to populate field (d) "transaction type" and field (c) "trade date" we propose article 3(3) to be amended as follows:

	Article 3 - Details of the CSD procedures facilitating settlement and details of the measures to be established by CSDs to encourage and incentivise the timely settlement of transactions
[…] 3. A CSD shall require its participants to use at least the following mandatory matching fields for the matching of settlement instructions:
(a) instruction type (covering at least the types of instructions specified in point h) of Article 4(2));
(b) intended settlement date;
(c) trade date;
(d) transaction type (covering at least the types of transactions specified in point f) of Article 4(2));
 […]




As an alternative ESMA could consider also following approach as a way to address regulatory intervention in this specific and technical field:

a) in case of common settlement infrastructure (e.g. T2S) complying with Article 30(5) of Regulation (EU) No 909/2014 - list of mandatory matching fields shall be determined by such common settlement infrastructure;

b) in case of CSD settlement operations outside common settlement infrastructure CSD shall be entitled to define mandatory matching fields in a manner that is different from mandatory matching fields provided in EU legislation (i.e. technical standards) provided however that settlement efficiency rate of the SSS in question is equal to or above [99,5%];

c) in case of CSD settlement operations conducted outside the common settlement infrastructure technical standards (Level 2 of the CSDR) shall define mandatory settlement fields where if settlement efficiency rate of the SSS in question is below [99,5%]. 

Above approach is more balanced and flexible – it forces regulatory standards only if settlement operations occur outside T2S-type of infrastructures and fail to reach EU settlement-efficiency objectives.

4) Article 3 (4)

To ensure that Article 3 (4) does not prevent unilateral cancellation before matching (approach recognised as industry practice) we propose Article 3 (4) to be amended as follows:

	Article 3 - Details of the CSD procedures facilitating settlement and details of the measures to be established by CSDs to encourage and incentivise the timely settlement of transactions
"4.A CSD shall offer its participants a bilateral cancellation facility that enables them to bilaterally revoke matched settlement instructions that form part of the same transaction."




5) Article 3(8)

Allegement service should be optional and take into account agreements reached within T2S community. Thus we propose Article 3 (8) to be amended as follows:

	Article 3 - Details of the CSD procedures facilitating settlement and details of the measures to be established by CSDs to encourage and incentivise the timely settlement of transactions
[…] 8. A CSD shall offer its participants the possibility to be informed inform its participants about pending settlement instructions of counterparties in a timely manner at least within 1 hour after the first unsuccessful attempt to match the instructions and 1 hour from the beginning of the intended settlement date.



6) Article 3(9)

We agree that CSD participants should have access to information regarding status of their settlement instructions. However:

- We have serious doubts if it is realistic to provide access to such extensive set of data (some elements not available to CSD at all) on real-time basis;

- We fail to understand upon which legal ground and how in terms of technical set-up could CSD obtain real-time information about items listed in Article 3 (9) (e) (i) - 3 (9) (e) (vii) when buy in and other potential  fail management actions were conducted per internal rules of CCP, trading venue or other CSD;

- There are no ISO standards in place to allow harmonised collection, processing and communication of data about settlement discipline elements (buy-in related items etc).

To address the above concerns we suggest the following amendments to article 3(9):

	9. A CSD shall enable its participants to have real-time access to the information regarding the intended settlement date and the status of their settlement instructions […] covering at least the following: 
(a) matched settlement instructions that are not settled pending instructions, which can still settle on the intended settlement date; 
(b) settlement instructions that are not matched;
(e) (b) failed settlement instructions that are not matched which cannot settle anymore on the intended settlement date, including, where available, information on: […]
(c) settlement instructions on hold;
(g) (c) fully settled settlement instructions.; 
(d) partially settled settlement instructions, with respect to both the settled part and the unsettled part including the settled part and the missing part of either securities or cash;
(f) (e) cancelled settlement instructions, including information whether it is cancelled by the system or by the participant;.
For each of the categories of settlement instructions above, the following information should be provided: 
- whether an instruction is matched or not matched; 
- whether an instruction can settle partially; 
- whether an instruction is on hold; 
- where relevant, what are the reasons for instruction being pending or failing.





<ESMA_QUESTION_TS_CSDR_4>
 What are your views on the proposed draft RTS on the monitoring of settlement fails as included in Section 1 of Chapter III of Annex I?

<ESMA_QUESTION_TS_CSDR_5>
1) Article 4 (1)

Article 4(1) among others:

a) fails to recognise the fact that CSDs can only identify and report information that they actually have access to;

CSDs have no access to information about buy-in processes and outcomes thereof today and are unlikely to have this information in the future, especially in those instances when buy-ins shall be applied per internal rules of CCPs or trading venues;

b) introduces items that are not consistent with existing ISO or other internationally recognised communication standards and thus fails to comply with Article 35 of the CSDR;

c) should not madate "recycled settlement instructions" in 4(1)(f) as this is redundant.

We share T2S AG response in relation to Article 4(1) and thus propose it to be amended as follows:

	Article 4 - Details of the system monitoring settlement fails
1. A system monitoring settlement fails shall enable a CSD to identify and to keep a record of information about the intended settlement date and the status of settlement instructions entered into the securities settlement system that it operates, covering at least the following including per intended settlement date:
(a) matched settlement instructions that are not settled pending instructions, which can still settle on the intended settlement date;
(b) settlement instructions that are not matched; 
(e)(b) failed settlement instructions, which cannot settle anymore on the intended settlement date, including, where available, information on: […]
(c) settlement instructions on hold; ;
(h) (c) fully settled settlement instructions.;
(d) partially settled settlement instructions, including the settled part and the missing part of either securities or cash;
 (g) (e) cancelled settlement instructions;, including information whether it is cancelled by the system or by the participant.
 (f) recycled settlement instructions;
For each of the categories of settlement instructions above, the following information should be provided: 
- whether an instruction is matched or not matched; 
- whether an instruction can settle partially; 
- whether an instruction is on hold; 
- where relevant, what are the reasons for instruction being pending or failing.



2) Article 4(2) (b)

Article 4(2) among others:

a) fails to recognise the fact that CSDs can only identify and report information that they actually have access to:

- CSD may not have access to underlying reason and details of the failed settlement (e.g. number of missing securities in case of omnibus accounts, lack of cash etc) 

b) ignores the fact that reasons other than lack of securities or cash may be behind settlement fail (linking of instructions, temporary suspension of settlement, etc).

We therefore propose Article 4 (2) (b) to be amended as follows:

	Article 4 - Details of the system monitoring settlement fails
[…] 2. A system monitoring settlement fails shall allow a CSD to identify:
[…] (b) the reason for whether the settlement fail is due to a partial or total lack of securities or due to a lack of cash, and the missing amount of securities or cash, based on information available to the CSD.



3) Article 4(2) (d)

Categorization of asset classes per Article 4(2) (d) is not consistent with categories used by ESMA to determine the applicable penalty rate in the draft technical advice on penalty rates as well as categorization used in the context of the buy-in rules.

To rectify that we propose Article 4(2)(d) to be amended as follows:

	Article 4 - Details of the system monitoring settlement fails
[…] 2. A system monitoring settlement fails shall allow a CSD to identify:
[…] (d) at least the following types of asset classes:
(d) the relevant ISO type of asset classes required for the purpose of compliance with requirements under article [penalty rates] and article [buy-in rules] of this Regulation. 
(i) transferable securities referred to in point (a) of Article 4(1)(44) of Directive 2014/65/EU;
(ii) transferable securities referred to in point (b) of Article 4(1)(44) of Directive 2014/65/EU issued by public authorities;
(iib) all other transferable securities referred to in point (b) of Article 4(1)(44) of Directive 2014/65/EU;
(iii) exchange-traded funds (ETFs);
(iv) units in collective investment undertakings, other than ETFs;
(v) money-market instruments;
(vi) emission allowances.




4) Article 4(2)(e)

In line with T2S AG comments on this provision we propose Article 4(2)(e) to be amended as follows:

	Article 4 - Details of the system monitoring settlement fails
[…] 2. A system monitoring settlement fails shall allow a CSD to identify:
[…] (e) at least the following types of transactions: the relevant ISO transaction type of the settlement instruction;
(i) trades (purchase or sale of securities) executed on a trading venue;
(ii) over-the-counter (OTC) trades (purchase or sale securities);
(iii) transactions related to collateral management, securities lending/borrowing, repurchase transactions;
(iv) corporate actions and custody related operations;
(v) CCP cleared transactions, other than those mentioned under points (i)-(iv).
(f) the place of trading and of clearing, where applicable;



5) Article 4(3)

Article 4(3) ignores the diversity of CSDs in terms of size and total number of participants, which for EU CSDs currently ranges between less than 15 to nearly 1500. We thus propose Article 4(3) to be amended as follows:

	Article 4 - Details of the system monitoring settlement fails
[…] 3. A CSD shall set up a working flow with the most relevant top ten participants with the highest rates of settlement fails, as well as, if applicable, with relevant CCPs and trading venues, in order to identify the main reasons for settlement fails and to establish measures to improve settlement efficiency.



6) Article 5

We broadly agree with the general structure of the two templates provided in Annex I, provided however that our comments on Article 4 of the draft RTS are taken into account and properly reflected in the updated reporting templates.

We would highlight item 27 in Table IA (p.138) on "measures to improve settlement efficiency" and ask ESMA to consider that unlike other free text fields in the table, this one cannot be provided in an automated way.


<ESMA_QUESTION_TS_CSDR_5>
What are your views on the proposed draft RTS related to the penalty mechanism? Do you agree that when CSDs use a common settlement infrastructure, the procedures for cash penalties should be jointly managed?

<ESMA_QUESTION_TS_CSDR_6>
1) General comment on scope and availability of information

As defined in Article 7(10) of the Level 1 CSDR, settlement discipline (SD) measures will apply to all transactions in financial instruments that are admitted to trading (or traded) on a trading venue, OR cleared by a CCP.

Proper compliance with this rule requires thus CSDs to have access to a reliable and constantly up to date database of instruments falling under the scope of CSDR SD regime.

Given that such database is not available (to the best of our knowledge) we propose ESMA to take the initiative of developing and maintaining it.

2) Articles 7(1), 7(2) and 7(3) 

We would like ESMA to confirm if CSD needs to subject both participants to a penalty in case both of them have: (i) their instructions on hold on ISD or (ii) failed to meet other pre-conditions for successful settlement. If foregoing approach is correct (i.e. both participants shall be subject to penalty) then we propose ESMA to add some clarifying wording to Article 7(1).

Similar uncertainty relates to Article 7(3): there seems to be a need for better clarity as to how should CSD behave in case both participants make late entry of instructions (past of ISD) and whether the participant in delay but instructing first will benefit from an exemption for part of the period. 

As regards Article 7(2) then we believe that there is no need for different regime in case of DvP and FoP instructions. Both instruction types should be subject to the same, simple and clear rule: i.e. settlement instruction will be subject to penalty following the end of the settlement day.

	Article 7 - The collection of cash penalties 
[…] 2. The penalty shall be calculated or applied on the failed settlement instructions at the moment of the cut of time for DVP settlement instructions and at the end of the settlement day for FoP settlement instructions.



3) Articles 7(4), 7(5), 8 and provisions on appeal

Proposed collection and redistribution scheme contains elements that may increase the risk profile of the CSD: latter especially in case of non-payment or insolvency of the participants. Further, CSD will have to face cash transfer costs and participants payment delays which could be avoided.  

We therefore propose Level 2 to allow CSDs to introduce alternative collection and redistribution scheme with more limited role and risks for the CSD: per such alternative model, CSD shall also provide detailed calculation on a monthly basis so that this enables participants to identify net amount of mutual obligations. 

Based on those calculations CSD shall generate monthly "penalty-invoices", specifying payment details, including account numbers, so that each participant knows how much it needs to pay directly to other participant(s). Provisions supporting the model shall be included to the rules and regulations or terms and conditions of CSD.

This alternative could be more optimal for smaller CSDs. It relieves CSD from costs of money transfer, policing and managing delayed payments and speeds up penalty payments between participants (given that two extra steps - transfer of penalty to CSD and from there on to participants – will be eliminated).

We also believe that penalty-regime should include provisions that permit participants to appeal penalty calculations. EU legislation should provide framework for that, including grounds that can be used as a basis to satisfy appeal and revoke penalty decision in whole or in part.

When finalising Level 2, ESMA and Commission should duly consider that there may be several reasons behind fails. Lack of securities and lack of payment capacity are just two of them. There are situations where neither the delivering nor the receiving participant have no blame. Example could include situations where CSD has put instructions on hold, when CSD has suspended an ISIN from processing or where there are other processing problems caused by force majeure. There are ISO standards indicating such reasons, commonly referred to as "Pending Settlement Status Reason Codes". Hence, the monitoring and reporting of participants' performance should take into account such reasons. Correspondingly, also calculation of penalties must not only be based upon all failed settlement instructions but should be limited to failing instructions with reason codes which can be attributable to participant's failure to fulfil its settlement obligations.

4) Article 9(2)

We understand that article 9 may present challenges for CCP of certain markets in its current wording. Article 9 should provide more flexibility for CSDs and CCPs for establishing appropriate working flows for proper implementation of penalty regime. To achieve that we propose Article 9(2) to be amended as follows:

	Article 9 - Application of the penalty mechanism when a CCP is involved as a participant
[…] 2. The CSD where the CCP is involved as a delivering participant shall provide to the CCP the calculation of the penalty to be charged for the receipt settlement instruction submitted by the CCP to the CSD that failed to settle. The CSD where the CCP is involved as a receiving participant shall provide to the CCP, the calculation of the penalty that it would have redistributed if the CCP would have been submitted to the penalty mechanism. CSD and CCP shall coordinate closely to establish appropriate communication flows and procedures that allow the CSD to calculate and provide to the CCP the applicable penalty in each case where the CCP is involved as delivering or receiving participant. Where feasible, a CCP shall be allowed to outsource all processes related to the operation of the penalty mechanism to the CSD to ensure efficiency of processing.



<ESMA_QUESTION_TS_CSDR_6>
What are your views on the proposed draft RTS related to the buy-in process?
In particular, what are your views on applying partial settlement at the end of the extension period? Do you consider that the partialling of the settlement instruction would impact the rights and obligations of the participants?
 What do you think about the proposed approach for limiting multiple buy-in and the timing for the participant to provide the information to the CSD?

<ESMA_QUESTION_TS_CSDR_7>
1) Article 11(1)

Article 11(1) uses term "contractual documentation" which may not be entirely consistent with language of level 1 - Article 7(10) (a), (b) and (c) - that uses "internal rules".

Further, we are not convinced if contractual documentation of the FMI-s need to set out full buy-in process. Instead it is our understanding - which is based on Level 1* - that details of complete process of buy-in should be stipulated in directly applicable manner at Level 2. It is enough if rules and regulations of the CSD, trading venue or CCP simply refer to Level 2.

* See Article 7(15)(c) of the CSDR: "details of operation of the appropriate buy-in process ..." 

Current proposal fails to provide all necessary details of operation of buy-in.

2) Article 11(3) 

Article 11(3) seems to be in conflict with Article 11(2) which prohibits execution of buy-in in a manner that involves risk taking by CSD.

Level 1 contains  no provision obliging CSD to be engaged in execution of buy-in, yet Article 11(3) does it (CSD is exposed to this obligation as soon as there is no buy-in agent available). This combined with the fact that execution of buy-in, even if made via auction, inevitably involves risk taking (financial, operational and market risks) goes against key-objective of the CSDR: which is to maintain the lowest possible risk profile of CSDs. 

Given that neither Level 1 nor Level 2 set any limits on the size of transactions (buy-in needs to be implemented regardless if the size of OTC transaction is small, large or extra-large) we see obligation to be involved in execution of a buy-in for an extra-large OTC transaction as very serious risk scenario for the CSD.

Proposal is silent on "what auction is and how should this be arranged?" and that raises many practical, legal and regulatory questions, including:

a) technical means of arranging auctions, which functions and features need to be complied with?

b) treatment of this within the framework of MiFID II: may this kind of process require MiFID-authorizations (e.g. to operate MTF, OTF) given that auction-type of process in traded instruments represents, in the nutshell, bringing together buying and selling interest, which is regulated activity falling under the MiFID licensing requirements?

c) communication flows, which need to take into account that buy-ins may be conducted per internal rules of trading (i) venue, (ii) CCP or (iii) CSD - as explained in our earlier comments: CSDR-authorized data-flows do not allow CSD obtaining data about buy-ins per (i) and (ii).

For the reasons above we believe that proposed approach to buy-in process requires complete review. Such review should reduce CSD's role in the buy-in process to a strict minimum and leave responsibility for initiating and reporting buy-ins to the trading counterparties, in line with current practice and our understanding of Level 1 provisions.

At minimum we propose Article 11 (3) to be amended as follows:

	[…] 3. The CSD, CCP, trading venue or the receiving buying trading counterparty participant in case of transactions not cleared by a CCP shall appoint a buy-in agent or execute the buy-in by auction. The buy-in agent shall not have any conflict of interest in the execution of the buy-in. Once the buy-in has been executed, securities shall be delivered to the receiving participant and the related settlement instruction shall be deemed executed.
3a. In the case of transactions cleared by a CCP, The CSD, the CCP, or trading venue, as applicable in accordance with Article 7(10) of Regulation(EU) No 909/2014, shall send a notice to both the failing and the receiving participants:
(a) at the end of the business day when the extension period elapse informing them that the buy-in will be initiated the following business day;
(b) on the last business day of the buy-in period at the latest, informing them of the results of the buy-in or that the buy-in is not possible.
3b. In the case of transactions referred to in Article 7(10) (c) of Regulation (EU) No 909/2014, the CSD shall send a notice to both the failing and the receiving participants:
a) at the end of the business day when the extension period elapse informing them that the buy-in can be initiated the following business day;
b) on the last business day of the buy-in period at the latest, the CSD will send a notice of settlement or, in case no settlement has taken place, a notice of cancellation of the instruction as in that case a cash compensation has taken place.



3) Article 11(5)

Reservation of securities mandated by Article 11(5) is problematic for many reasons: (i) reservation means by definition that they are not available for settlement; (ii) in case of omnibus account securities of the participant's client may become subject to unauthorised use in the course of buy-in and thus pose material risk to safety of investors' holdings (compromising asset protection rules). Thus the last sentence of Article 11(5) needs to be deleted.

4) Article 11(6)

As regards Article 11(6) of the draft RTS, then we suggest that “overruling of opt out” should occur earlier - i.e. at least one settlement cycle before the end of extension period. This would provide some opportunity for the trade to settle (partially) before the end of the extension period. This, in turn, would allow more opportunities for other pending transactions to settle before the end of the extension period, since more liquidity (securities and cash) would be available in the settlement system for given ISIN.


5) Article 11(10)

Requirement in Article 11(10) to test the consistency of the information provided by external counterparties is outright dangerous for the CSD and its risk profile. CSDs should not be made responsible for these kind of complex data processing operations and potential consequences of errors. We propose complete deletion of Article 11(10) for this reason.

<ESMA_QUESTION_TS_CSDR_7>
What are your views on the proposed draft RTS related to the buy-in timeframe and extension period?

<ESMA_QUESTION_TS_CSDR_8>
As regards the extension period applicable to illiquid securities under Article 13 of the draft RTS, we would like ESMA to confirm that a central list of those instruments falling under the definition of "liquid market" in accordance with point (a) of Article 2(1)(17) or point (b) of Article 2(1)(17), respectively, of Regulation (EU) No 600/2014, will be made available. We also expect that such a list will be updated periodically, e.g. on an annual or semi-annual basis.

<ESMA_QUESTION_TS_CSDR_8>
What are your views on the proposed draft RTS related to the type of operations and their timeframe that render buy-in ineffective?

<ESMA_QUESTION_TS_CSDR_9>
Article 14 and remaining provisions of CSDR Level 1 and 2 fail to provide answer to simple and practical question: "How is CSD supposed to identify transactions / settlement instructions which qualify for the exemption per 14?". 

As ESMA may know T2S does not offer functionality to identify the length and the different legs of a repo. Thus in conclusion we expect practical challenges with the implementation of Article 14, unless appropriate solution is introduced to the final version of the RTS or relevant industry standards.
<ESMA_QUESTION_TS_CSDR_9>
What are your views on the proposed draft RTS related to the calculation of the cash compensation?

<ESMA_QUESTION_TS_CSDR_10>
We support the EACH response to question 10 of the Consultation paper as regards the importance of allowing participants to calculate the cash compensation based on a pre-agreed price or a pre-agreed method to determine such price.
<ESMA_QUESTION_TS_CSDR_10>
What are your views on the proposed draft RTS related to the conditions for a participant to consistently and systematically fail?

<ESMA_QUESTION_TS_CSDR_11>
We believe that the threshold proposed under Article 16(1) is too low and should be increased significantly (e.g. from 10% to 25%) to prevent uncertainty and unnecessary procedures against failing participants. In order to make sure that the notion of a "consistently and systematically failing participant" is meaningful, we suggest to raise the threshold to 25% below the average settlement efficiency rate for the SSS in question. In addition, we would like RTS to be clear that, when the participant falls under the threshold, this should never lead to the automatic suspension. The suspension of a participant is a measure that can only be used as the ultimate solution to a serious misbehaviour and only be implemented after careful consideration of the circumstances in each case and in close consultation with the competent authority.
<ESMA_QUESTION_TS_CSDR_11>
What are your views on the proposed draft RTS related to the settlement information for CCPs and trading venues?

<ESMA_QUESTION_TS_CSDR_12>
Article 17(1) (e) requires CSD to supply CCP or trading venue with following items - "updated at each of the following step"-: (i) intended settlement date; (ii) end of extension period; (iii) end of buy-in period; (iv) end of deferral period; (v) payment of cash compensation or settlement or cancellation of the settlement instructions."  

We would like to draw ESMA's attention to the fact that all these items relate to actions that are to be taken/managed per internal rules of relevant CCP or trading venue (see Article 7(10) (a) and (b) of the CSDR). 

Consequently the direction of data flow regarding updates on these items cannot work "from CSD to CCP or trading venue". Workable solution could be vice versa "from CCP or trading venue to CSD".
<ESMA_QUESTION_TS_CSDR_12>
What are your views on the proposed draft RTS related to anti-avoidance rules for cash penalties and buy-in?

<ESMA_QUESTION_TS_CSDR_13>
We support the deletion of Article 19 of the draft RTS, as suggested in the T2S AG response to this consultation as we fear it might create legal uncertainty.
.<ESMA_QUESTION_TS_CSDR_13>
Do you agree that 18 months would be an appropriate timeframe for the implementation of the settlement discipline regime under CSDR? If not, what would be an appropriate timeframe in your opinion? Please provide concrete data and evidence justifying a phase-in for the settlement discipline measures and supporting your proposals.

<ESMA_QUESTION_TS_CSDR_14>
We strongly support ESMA’s proposal to phase in the implementation of the settlement discipline rules under the CSDR by delaying the entry into force of the relevant technical standards. The proposed 18 month period could however still pose a risk to the parallel implementation of T2S by EU CSDs and we thus support an extension of the transition period from 18 to 24 months.

Also, it is very important to keep in mind that the timing of the implementation of settlement discipline measures is closely linked to the implementation of record keeping requirements, as set out in the separate technical standards on CSD authorisation. As explained in our answer to question 23 of the Consultation Paper, the implementation timeline of record keeping requirements must be aligned with the timeline for penalties and buy-ins. At the very least, the CSD records linked to the settlement discipline framework need to be decoupled from other records as they will not be practically “implementable” until the entry into force of the settlement discipline provisions, i.e. ideally at least 24 months after publication of the technical standards.
<ESMA_QUESTION_TS_CSDR_14>
What are your views on the proposed draft RTS on CSD authorisation (Chapter II of Annex II) and draft ITS on CSD authorisation (Chapter I of Annex VI)?

<ESMA_QUESTION_TS_CSDR_15>
1) Article 2 

We believe that following proposals could improve Article 2 considerably:

a) word "activities" should be replaced by "services" in line with the terminology used in Level 1 of CSDR in Article 2(1);

b) clarification should be made in Article 2(2)(m) stating that information on MiFID-services should be provided only if these are not already covered by Annex of the CSDR;

c) reference should be limited to outsourcing of core and ancillary services in Article 2(2)(n);

d) more clarity could be added to the context where information is requested about currencies.

Considering the above we propose Article 2 to be amended as follows:

Article 2 - Identification and legal status of a CSD
1. An application for authorisation of a CSD shall identify the applicant and the services activities that it intends to carry out.
[…] 2. The application for authorisation of a CSD shall in particular contain the following information:
[…] (m) where applicable, the list of any services and activities that the CSD is providing or intends to provide under Directive 2014/65/EU of the European Parliament and of the Council on markets in financial instruments which are not expressly listed in Sections A and B of the Annex to Regulation (EU) No 909/2014”; 
(n) of the list of any core or ancillary services outsourced services to a third party under Article 30 of Regulation (EU) No 909/2014;
(o) the currency or currencies it processes, or intends to process as part of the settlement service, irrespective of whether cash is settled on a central bank account, a CSD account, or an account at a designated credit institution;

2) Article 3

We believe that indicating department instead of single person may be more appropriate approach in Article 3(1)(a) and 3(1)(b). Wording proposed by us allows mentioning of specific person or department, depending on the circumstances of specific CSD.

As regards 3(1)(c) then describing the type instead of individual measures (list can be quite extensive) would be more workable solution.

Finally, we believe that Article 3(2) departs from Level 1 mandate and that reporting procedure of breaches to the authority belongs to the competence of the authority (not CSD). 

To address the above we propose Article 3 to be amended as follows:
Article 3 - Policies and procedures required under this Regulation 
1. Where an applicant CSD is required to provide information regarding its policies or procedures under this Regulation, it shall ensure that the policies or procedures contain or are accompanied by each of the following items:
(a) an indication of the persons department(s) responsible for the approval and maintenance of the policies and procedures; 
(b) a description of how compliance with the policies and procedures will be ensured and monitored, and the persondepartment responsible for compliance in that regard;
(c) a description of the type of measures to adopt in the event of a breach of policies and procedures. 
[…] 2. An application for authorisation shall contain the procedures or a description of the procedures in place for employees to report internally actual or potential infringements of for reporting to the competent authority any material breach of policies or procedures of a CSD, in particular when such infringement may result in a breach of the conditions for initial authorisation, as well as in any infringement of Regulation (EU) No 909/2014 in accordance with Article 65 of Regulation (EU) No 909/2014.


3) Article 4 - Information for groups 
We believe that the first sentence of the article should be rephrased to be more closely aligned with art.26(7) of the CSDR which restricts the provision of detailed information on policies and procedures to cases where there are one or more CSDs and/or credit institutions in the corporate group to which the CSD belongs. The phrase "in particular" currently suggests information might be provided in other cases and thus goes beyond the Level 1 text.

Wording of the Article 4(1)(a) is unclear, leaving too much room for interpretation as to what information is CSD expected to provide. Root cause of this is in turn the wording of Article 26(7) of Level 1 which seems to assume as if organizational requirements applicable to CSD should also apply to the group or other entities of the group. In reality and from legal perspective it would be exceptional solution if organizational requirements of one of the subsidiaries in the group would extend substantially beyond "borders" of organization of that specific legal entity. Thus default assumption should be that in the group structure organizational requirements under the CSDR apply to CSD and CSD only. Thus, information should only be submitted if exception applies and group-wide-extension has been used. 

As regards art.4(3), we understand that ESMA wishes the competent authority to obtain information on other group entities which might perform Section B services (e.g. registrar services) for a CSD, without that these entities be themselves authorised as CSD. We thus find the phrase "or through an undertaking with which the applicant CSD has an agreement" confusing and unnecessary. In cases where outside (non-group) entities provide ancillary services (e.g. registrar services) in the market where a CSD operates, these services are by definition not offered by the CSD itself, and so it is hard to imagine how a CSD could "offer or plan to offer" services via such an entity. Given that the activities of such non-group entities are anyways outside of the scope of article 4 of the draft RTS, which is meant to cover "information for groups", we suggest removing this phrase from art.4(3).

Thus, considering the above, we propose Article 4 to be amended as follows:

Article 4 - Information for groups
1. Where an applicant CSD is part of a group of undertakings which includesing in particular other CSDs and credit institutions referred to in Title IV of Regulation (EU) No 909/2014, the application for authorisation shall contain the following items:
(a) policies and procedures specifying how the organisational requirements apply to the group and to the different entities of the group, from the perspective of the interaction with the applicant CSD if any of the requirements applicable to applicant CSD under Article 26 of Regulation (EU) No 909/2014 extend to other entities of the group, detailed policies and procedures or description, specifying how such extended requirements apply;
(b) information on the composition of the senior management, management body and shareholders of the parent undertaking or any other CSD and credit institutions belonging to the same group of undertakings;
(c) services as well as key individuals other than senior management that are shared by the group.
2. Where the applicant CSD has a parent undertaking, the application for authorisation shall additionally:
(a) identify the legal address of its parent undertaking;
(b) indicate whether the parent undertaking is authorised or registered and subject to supervision, and when this is the case, state any relevant reference number and the name of the competent authority or authorities.
3. Where the applicant CSD offers, or plans to offer, through an undertaking within its group, or through an undertaking with which the applicant CSD has an agreement, ancillary services permitted under section B of the Annex to Regulation (EU) No 909/2014, the application for authorisation as CSD shall contain a description of the respective ancillary services.
4. Where the applicant CSD has an agreement with an undertaking within the group relating to the offering of trading or post-trading services, the application shall contain a description and a copy of such agreement.


4) Article 5(1) 

Art.5(1)(a) and (b) of the draft RTS include a reference to specific accounting standards and financial reporting standards to which not all CSDs are subject today. Given that there is no mention of these accounting and financial reporting standards in Level 1, and considering the absence of a mandate for ESMA to harmonise CSDs' accounting standards, we believe that the draft RTS should not impose additional requirements on CSDs, especially as the CSDR requirements can be fulfilled by relying on existing accounting and financial reporting standards used by CSDs (and agreed with competent authorities).

We thus suggest Article 5(1) to be amended as follows:
Article 5 - Financial reports, business plans, recovery plans and resolution plans
1. An application for authorisation of a CSD shall contain the following financial and business information about the applicant CSD:
(a) a complete set of financial statements, prepared in conformity with Regulation (EC) No 1606/2002 of the European Parliament and of the Council of 19 July 2002 on the application of international accounting standards, for the preceding three years;
(b) financial reports including the statutory audit report on the annual and consolidated financial statements, within the meaning of Directive 2006/43/EC of the European Parliament and of the Council of 17 May 2006 on statutory audits of annual accounts and consolidated accounts, for the preceding three years,
[…] (d) for newly established CSDs not yet operating under the supervision of the competent authority, a business plan, including a financial plan and an estimated budget, contemplating different business scenarios for the CSD services, over a minimum of three years reference period.

5) Financial reports, business plans, recovery plans and resolution plans

The draft RTS provides helpful guidance on the structure and contents of the recovery plan that CSDs must submit to their competent authority. However, art.5(5)(b) also requests the submission by the CSD of "the resolution plan established and maintained by the CSD". We believe that the current formulation in the draft RTS is misleading and should be amended. 

Unlike recovery plans, which are drafted and maintained by CSDs, resolution plans are the responsibility of public authorities, as acknowledged by CSDR article 22. Thus asking a CSD to provide its resolution plan to the competent authority goes against the principle that the resolution plan is to be drafted and maintained by the resolution authority, not the CSD. 

To align RTS with Level 1 we propose Article 5(5)(b) to be amended as follows:

Article 5 - Financial reports, business plans, recovery plans and resolution plans
[…] 5. The application shall also include:
[No changes to point (a)]
(b) the resolution plan established and maintained for the CSD so as to ensure continuity of at least its core functions, having regard to the size, systemic importance, nature, scale and complexity of the activities of the CSD concerned.
(b) any information deemed necessary to ensure that the resolution plan established and maintained by the resolution authority ensures the continuity of at least the CSD core functions, having regard to the size, systemic importance, nature, scale and complexity of the activities of the CSD concerned."

6) Senior management, management body and shareholders (Article 10)

As regards Article 10(1)(c) point (vii), then the phrase "adverse decision" is unclear and potentially too broad, given that many undertakings have files pending with their regulators on a continuous basis. We thus recommend using the term "sanctions" instead. The notion of sanctions is less ambiguous and would cover any type of sanctions, including administrative fines, which an undertaking might have been subject to.

When it comes to Article 10(1)(c) point (x), then it appears misplaced as conflicts of interests are addressed under art.11 of the draft RTS and are not related to the notion of "good repute". We thus recommend deletion.

Following amendments to Article 10 will resolve above issues properly:

Article 10 - Senior management, management body and shareholders
1. An application for authorisation of a CSD shall contain the following information in respect of each member of the senior management and each member of the management body, enabling the competent authority to assess the applicant CSD’s compliance with Article 27(1) and (4) of Regulation (EU) No 909/2014:
[…] (c) a self-declaration of good repute in relation to the provision of a financial or data service, where each member of the senior management and the management body shall state whether they:
 […] vii. have been member of the management body or senior management of an undertaking which was subject to a sanction an adverse decision or penalty by a regulatory body while this person was connected to the undertaking or within a year of the person ceasing to be connected to the undertaking;
[…] x. a declaration of any potential conflicts of interests that the senior management and the members of the management body may have in performing their duties and how these conflicts are managed.


7) Management of conflicts of interest 

We believe that Article 11(1)(a) should provide more clarity with regard to disclosure: it should be limited to disclosure to competent authority (not to the public).

We find that Article 11(1)(c) should use "conflict of interest" instead of "possible conflict of interest" (too broad) for the sake of clarity.

Finally, we would like wording of Article 11(2) to more proportionate when it comes to register of conflict of interests kept by CSD  that is part of the group.

To address the above we propose Article 11 to be amended as follows:

Article 11 - Management of conflicts of interest 
1. […]
(a) policies and procedures with respect to the identification, management and disclosure to the competent authority of conflicts of interest and a description of the process used to ensure that the relevant persons are aware of the policies and procedures;
[no changes to (b)]
(c) resolution procedures whenever possible conflicts of interest occur; […]
2. Where the applicant CSD is part of a group, the register referred to in point (d) (ii) of paragraph 1 shall include any material conflicts of interest arising from other undertakings within the group in relation to CSD activities and the arrangements made to manage these conflicts.

8) Transparency (art.18 RTS, p.170) 

Article 34 of the CSDR requires CSD to publicly disclose the prices and fees associated with core services listed in Section A of the Annex". As regards ancillary services, CSDs are only required to disclose to the competent authority "the cost and revenue of the ancillary services provided as a whole". The different treatment of core and ancillary services under article 34 is the result of a political agreement of the EU legislator, and aims to avoid competitive distortions, since other market actors than CSDs can and do provide services listed in Section B or C of the Annex, without being subject to such transparency requirements.

For the reasons above we propose Article 18 to be amended as follows:
Article 18 - Transparency
1. An application for authorisation of a CSD shall contain relevant documents regarding pricing policy, including any existing discounts and rebates and conditions to benefit from such reductions for each core and ancillary services that are to be disclosed in accordance with Article 34 of Regulation (EU) No 909/2014.
2. The applicant CSD shall provide the competent authority with a description of methods used in order to make the information available for clients and prospective clients, including a copy of the published pricing policy for core services fee structure and the evidence that the CSD core services are unbundled. 
3. The applicant CSD shall also provide the competent authority with information on the cost and revenue of ancillary services provided by the CSD, taken as a whole."


9) Book entry form 

We think that Article 20 is redundant given that Level 1 does not impose any specific obligations to CSDs on "achieving book entry form". Level 1 obligations in that respect target issuers. Thus we suggest ESMA to delete Article 20 entirely.

10) Intended settlement dates and measures for preventing and addressing fails

Given the proposed "phase-in" for settlement discipline, Article 21 of the draft RTS must be amended to make it clear that CSDs will only be required to provide information on compliance with the settlement discipline provisions of the CSDR once these provisions have truly entered into effect. 

Article 21 (b) also needs to be amended to reflect the fact that Article 6(2) of the CSDR does not apply to CSDs, unlike Article 6(3) and (4).

We thus suggest the following amendments to Article 21 of the draft RTS:

Article 21 - Intended settlement dates and measures for preventing and addressing fails
As of the date of entry into force of Regulation (EU) No… [RTS on settlement discipline], aAn application for authorisation of a CSD shall contain the following information:
(a) the rules and procedures that facilitate the settlements of transactions on the intended settlement date to in accordance with Article 6 of Regulation (EU) No 909/2014;
(b) the details of mechanisms promoting early settlement on the intended settlement date and measures to encourage and incentivise the timely settlement of transactions by its participants in accordance with Article 6(2) and (3) and (4) of Regulation (EU) No 909/2014 and Regulation (EU) No… [RTS];
(c) the details of the measures to address fails in accordance with Article 7 of Regulation (EU) No 909/2014 and Regulation (EU) No… [RTS].



11) Portability

We disagree with the proposed title of article 27 of the draft RTS on "portability". We recognise the need for the draft RTS to further specify article 20(5) of the CSD Regulation, but we think it is important to understand that the "transfer of the assets of clients and participants to another CSD in the event of a withdrawal of authorisation" is not a synonym for portability. In fact, the term "portability" was deliberately not included in the Level 1 text of the CSD Regulation in recognition of the differences between CSDs and CCPs, in line with global standards. 

Furthermore, we recommend that article 27 should be amended to give CSD participants a choice as regards the CSD to which their assets are transferred in case of a withdrawal of licence. If a CSD loses its licence, the continuity of critical services will be ensured under the recovery and resolution framework. Irrespective of the solution adopted (e.g. whether it involves transferring the notary and central maintenance services to another CSD or not), we believe that the failing CSD cannot impose the transfer of all participants' assets to a single CSD entity, and that CSD clients should be given the choice – from among available CSDs - as to where they hold their assets as a result of the CSD losing its licence.

Article 27 – Portability Transfer of participants and clients’ assets in case of a withdrawal of authorisation 
An application for authorisation of a CSD shall contain the procedure put in place by the applicant CSD in accordance with Article 20(5) of Regulation (EU) No 909/2014, ensuring the timely and orderly settlement and transfer of the assets of clients and participants to another CSD of their choice from among CSDs accepting such transfer of assets in the event of a withdrawal of authorisation of the applicant CSD.  

12) Operational risks

As regards art.30(2) of the draft RTS, we wonder whether ESMA intends to require CSDs to provide information on outsourcing arrangements for core services, as referred to in art.30(4) of the Level 1 text of the CSDR, or on all material outsourcing arrangements covered by art.30 of the CSDR. We consider focus on "material outsourcing" as more appropriate and proportionate and respectively amend Article 30 (2) as follows:

Article 30 - Operational risks
[…] 2. An application for authorisation of a CSD shall also contain the information on material the outsourcing agreements referred to in Article 30 of Regulation (EU) No 909/2014, entered into by the applicant CSD in accordance with Article 30 of Regulation (EU) No 909/2014, together with the methods employed to monitor the service level of the outsourced functions and a copy of the contracts governing such arrangements.

or alternatively:

[…] 2. An application for authorisation of a CSD shall also contain the information on the outsourcing agreements referred to in Article 30(4) of Regulation (EU) No 909/2014, entered into by the applicant, together with the methods employed to monitor the service level of the outsourced functions and a copy of the contracts governing such arrangements.

13) CSD services (Article 33)

We propose Article 33 to be amended as follows for the sake of clarity:

Article 33 - CSD Services
An application for authorisation of a CSD shall include a detailed descriptions and procedures to be applied in the case of the services that the CSD provides or intends to provide covering the following:

14) CSD links

Assessing all potential sources of risks in the context of CSD links is not realistic. Thus CSDs should be required to assess only all material sources of risk. 

We thus recommend amending Article 34(1)(a) as follows:

Article 34 - CSD Links
1. Where the applicant CSD has established or intends to establish a link, the application for authorisation shall contain the following information:
(a) procedures regarding the identification, assessment, monitoring and management of all material potential sources of risk for the applicant CSD and for its participants arising from the link arrangement, including an assessment of the relevant insolvency law applicable, and the appropriate measures put in place to mitigate them; […]

<ESMA_QUESTION_TS_CSDR_15>
What are your views on the proposed draft RTS on CSD review and evaluation (Chapter III of Annex II) and draft ITS (Chapter II of Annex VI)?

<ESMA_QUESTION_TS_CSDR_16>
1) Access to data by the competent authority (art.38 RTS, p.177) 

We believe that requiring CSDs to provide a self-assessment against the CSDR requirements as part of the annual review, as suggested by Article 38(1) of the draft RTS, would be very burdensome and disproportionate. Given that no such requirement is placed on other regulated entities such as CCPs, banks or investment firms, we propose Article 38 to be amended as follows:

Article 38 - Access to data by the competent authority
1. For the purpose of the review and evaluation as referred to in Article 22(7) of Regulation (EU) No 909/2014, a CSD shall provide the information as defined in this chapter together with a self-assessment on the CSD’s activities overall compliance with the provisions of Regulation (EU) No 909/2014 during the review period, and any other information as requested by the competent authority.

2) Documents that have been materially modified (art.40 RTS, p.177) 

There is inconsistency between title and actual wording of the article which is why we propose Article 40 to be amended as follows:

Article 40 - Documents submitted in the application for authorisation that have been materially modified
A CSD shall provide all documents submitted to the competent authority in the application for authorisation which have been materially modified in the review period.

3) Information relating to periodic events (art.41 RTS, p.178-179) 
We propose article 41 to be amended as follows, in order align it more with Level 1 and to ensure that it can be applied in proportionate manner both from regulators' and CSDs' perspective:

Article 41 - Information relating to periodic events
1. For each review and evaluation, the CSD shall provide to the competent authority, where relevant: 
[…] (e) information on any pending judicial, administrative, arbitration or any other litigation proceedings, particularly as regards tax and insolvency matters, that the CSD may be is party to, and which may incur significant financial or reputational costs;
(f) information on any pending judicial, administrative, arbitration or any other litigation proceedings, irrespective of their type, that a member of the management body or a member of the senior management may be is party to and that may have an adverse impact upon the CSD;
[…] (h) information on any formal complaints received by the CSD in the review period, specifying the nature of the complaint, the handling of the complaint and date when the complaint was resolved;
[…] (j) information on any material changes affecting any links of the CSD, including the mechanisms and procedures used for settlement;
[…] (k) information on any operational incidents that occurred in the review period and affected the smooth functioning of any core services provided;
[…] (m) information on all new cases of identified conflicts of interest that occurred in the review period, including the way in which they were managed;
(n) information on measures taken to address the identified technical incidents and conflicts of interest as well as the results thereof;
 […] (r) relevant business operations report concerning the review period;
[…] (t) information on any material changes to the recovery plan, including the identification of the CSD’s critical services, results of stress scenarios and recovery triggers, as well as the CSD recovery tools.
[…] (u) information on any changes to the resolution plan established and maintained for the CSD so as to ensure continuity of at least its core functions, having regard to the size, systemic importance, nature, scale and complexity of the activities of the CSD concerned, and any relevant resolution plan established in accordance with Directive 2014/59/EU; 
(u) any information deemed necessary to ensure that the resolution plan established and maintained by the resolution authority ensures the continuity of at least the CSD core functions, having regard to the size, systemic importance, nature, scale and complexity of the activities of the CSD concerned, including any relevant resolution plan established in accordance with Directive 2014/59/EU;





4) Statistical data

We propose Article 42 to be amended as follows in order to (i) improve its clarity (ii) recognise the fact that market data is not available to each and every instrument (iii) accept the fact that CSD cannot have complete overview of all buy-ins (as already explained in our earlier responses):

Article 42 - Statistical data to be delivered for each review and evaluation
1. For the purpose of the review and evaluation, the CSD shall provide the following statistical data to the competent authority covering the review period, if and when applicable:
[No changes to (a)]
(b) a list of issuers and a list of securities issues maintained settled by the CSD, including information on the issuers’ country of incorporation, highlighting those securities for which whom the CSD provides notary services;
(c) where available, nominal and or market value of the securities maintained in each securities settlement system operated by the CSD in total and divided as follows: 
(i) by asset class (as specified in point d) of Article 4(2) of Regulation (EU) No … [RTS on settlement discipline]);
(ii) by country of incorporation of the participant;
(iii)by country of incorporation of the issuer;
(d) where available, nominal and or market value of the securities centrally maintained in each securities settlement system operated by the CSD, divided as follows:
(i) by asset class;
(ii) by country of incorporation of the participant;
(iii)by country of incorporation of the issuer.
(e) where available, number, nominal value and market value of settlement instructions settled in each securities settlement system operated by the CSD in total and divided as follows:
(i) by asset class;
(ii) by country of the incorporation of the participant;
(iii) by country of incorporation of the issuer;
(f) number, nominal value and market value of buy-in transactions referred to in Article 7(3) and (4) of Regulation (EU) No 909/2014; 
[…]

<ESMA_QUESTION_TS_CSDR_16>
What are your views on the proposed draft ITS on cooperation arrangements as included in Chapter III of Annex VI?

<ESMA_QUESTION_TS_CSDR_17>
No comments.
<ESMA_QUESTION_TS_CSDR_17>
What are your views on the proposed draft RTS on CSD recognition (Chapter IV of Annex II)?

<ESMA_QUESTION_TS_CSDR_18>
We agree with the draft RTS on CSD recognition.
<ESMA_QUESTION_TS_CSDR_18>
What are your views on the proposed approach regarding the determination of the most relevant currencies?

<ESMA_QUESTION_TS_CSDR_19>
We agree with the proposed approach regarding the determination of the most relevant currencies. In case a CSD established in a country where the euro is not the official currency exceeds the 5% threshold for the EUR, we wonder whether the draft RTS should specify that the ECB, rather than all central banks of the Eurosystem, should be considered as "relevant authority".
<ESMA_QUESTION_TS_CSDR_19>
What are your views on the proposed draft RTS on banking type of ancillary services (Chapter VI of Annex II) and draft ITS on banking type of ancillary services (Chapter IV of Annex VI)?

<ESMA_QUESTION_TS_CSDR_20>
It should be possible for CSDs requesting an authorisation to perform banking-type ancillary services to submit a single authorisation file for both CSD and banking-type activities at the same time.

In line with our response to question 15, we believe that art.50(1)(g) of the draft RTS should be amended to reflect the fact that resolution plans, unlike recovery plans, are drafted and maintained by resolution authorities.

As regards art.50(3)(m)(v), we believe that the text should refer to article 30 rather than article 31 of the CSD Regulation.

As regards art.50(h)(iii)(d), we find the current wording rather unclear and suggest aligning the terminology with that of the Level 1 CSDR text as much as possible.

We thus propose Article 50 to be amended as follows:

Article 50 - Authorisation to provide banking-type ancillary services
1. A CSD shall ensure its application for the authorisation referred to in point (a) of Article 54(2) of Regulation (EU) No 909/2014 contains at least the following information […]
(g) the resolution plan established in accordance with Directive 2014/59/EU;a programme of operations which as a minimum: […]
3. An application for authorisation of a CSD referred to in point (b) of Article 54(2) of Regulation (EU) No 909/2014 shall contain at least the following information […]
(m) detailed information concerning the structural organisation of the relations between the CSD and the designated credit institution, including in particular information concerning:
[…] (v) the service level agreement establishing the details of functions to be outsourced by the CSD to the designated credit institution or from the designated credit institution to the CSD and any evidence that demonstrates compliance with the outsourcing requirements set out in Article 301 of Regulation (EU) No 909/2014;


<ESMA_QUESTION_TS_CSDR_20>
What are your views on the proposed draft RTS on CSD participations (Chapter II of Annex III)?

<ESMA_QUESTION_TS_CSDR_21>
1) Definitions

For consistency purposes, the draft RTS should rely on the notion of ”central maintenance” introduced by the Level 1 text and should not introduce a different concept that could cause interpretation issues.

Second, the proposed definition of “double-entry accounting”, being restricted to securities accounts, appears too narrow. CSDs perform double-entry accounting but such accounting does not always involve two securities accounts. For example, when external parties are involved, the CSD will make an entry to an internal “nostro-type” account that is mirroring the entry made by the third party in its own books. This distinction is very important in view of art.14 to 16 of the draft RTS on reconciliation.

We thus propose amending Article 1 as follows

Article 1 – Definitions 
For the purposes of this Regulation, the following definitions shall apply:
(a) ‘issuer CSD’ means a CSD which provides the core service referred to in point 1 of Section A of the Annex to Regulation (EU) No 909/2014 for a securities issue.
[no changes to (b)]
(c) 'double-entry accounting’ means that for each credit entry made on an securities account maintained by the CSD, there is a corresponding debit entry on another securities account maintained by the CSD.

2) CSD participations 

Given the recovery and resolution situations have significant elements of uncertainty and discretion, we recommend adding the phrase “to the extent known or reasonably foreseeable” in art.2(1)(b)(iii).

As regards Article 2(1)(c),  it should be clearly stated that the list of services provided in art.2(1)(c)(i), (ii) and (iii) is not exhaustive and that other services might be considered as complementary to a CSD's core and ancillary services.

To implement the above suggestions we propose Article 2(1) to be amended as follows:

Article 2 - Criteria for the participations of a CSD
1. A CSD may have a new or keep an existing participation only in a legal person other than those providing the services listed in Sections A and B of the Annex of Regulation (EU) No 909/2014 if each of the following conditions is fulfilled:
[..] (b) the CSD fully capitalises, through financial resources that fulfil the criteria as set under Article 46 of Regulation (EU) No 909/2014, the risks resulting from any:
[…] (iii) loss sharing agreements or recovery or resolution mechanism of the legal person in which a CSD intends to participate to the extent known or reasonably foreseeable.
(c) the entity in which the CSD holds a participation is providing complementary services related to the core or ancillary services offered by the a CSD, understood as services that contribute to enhancing the safety, efficiency and transparency of the financial markets, including for instance, services offered by: […]
(i) organised trade execution and arranging of trades,
(ii) provision of clearing,
(iii) collection and maintenance of data.
(i) central counterparties (CCPs) authorised or recognised under Regulation (EU) No 648/2012 (EMIR);
(ii) regulated markets and MTFs subject to Directive 2004/39/EC (MiFID); or
(iii)trade repositories registered or recognised under Regulation (EU) No 648/2012 (EMIR).


:<ESMA_QUESTION_TS_CSDR_21>
What are your views on the proposed draft RTS on CSD risk monitoring tools (Chapter III of Annex III)?

<ESMA_QUESTION_TS_CSDR_22>

1) Governance arrangements 

As regards Article 3(4) we are not convinced that imposing that the functions of Chief Compliance Officer and Chief Risk Officer be performed by different individuals is necessary. Although this will be the case in many firms, there are compelling reasons for CSDs to decide to “merge” both functions into one individual given there are important synergies between the risk management function and the compliance function.

These synergies have been discussed and described in various press articles* and reports in recent years, with many experts expressing the view that compliance should be an integral part of risk management, and that the functions would thus benefit from being combined into a single individual.

* http://blogs.reuters.com/financial-regulatory-forum/2012/04/05/time-to-merge-risk-management-and-compliance/   

We thus propose following amendments to Article 3:

Article 3 - Governance arrangements
4. A CSD shall establish lines of responsibility which are clear, consistent and well-documented. A CSD shall ensure that the functions of the chief risk officer, chief compliance officer and chief technology officer are carried out by different individuals, who shall be employees of the CSD or an entity within the same group. By way of exception, the functions of chief risk office and chief compliance officer might be performed by the same individual, provided this is approved by the CSD competent authority. A single individual shall have the responsibility for each of these functions, without prejudice of the appropriate arrangements to mitigate over-reliance on individual employees. These individuals may undertake other duties outside the scope of the risk, compliance or technology functions provided that these do not have an operational or commercial nature and specific procedures are adopted in the governance arrangements to identify and manage any kind of conflict of interest that may arise. 

2) Risk management and internal control mechanisms

We propose removing phrase “and, where relevant, their clients" from Article 4(1). 

To make 4 (2) more realistic, we suggest restricting the legal requirement to those risks to which the CSD itself is exposed.

As for art.4(9), we believe that the requirement to share "rules, procedures and contractual arrangements" with participants and even participants' clients is excessive and will give rise to a whole set of data protection and competitive concerns. Participants' contractual documentation should include all the information on the rights and obligation of participation in the CSD, and so there is no need for this additional requirement. As for clients of CSD participants, they only have a contractual relationship with a CSD participant. Requiring a CSD to share the details of a contractual arrangement it has with a participant to that participant's client would very likely create competition concerns and violate contractual commitments and data protection rules.

We thus propose following amendments to Article 4 to address the above:

Article 4 - Risk management and internal control mechanisms
1. A CSD shall have a sound framework for the comprehensive management of all relevant risks to which it is or may be exposed. A CSD shall establish documented policies, procedures and systems that identify, measure, monitor and manage such risks. In establishing risk-management policies, procedures and systems, a CSD shall structure them in such a way as to ensure that participants and, where relevant, their clients properly manage and contain the risks they pose to the CSD.
2. A CSD shall take an integrated and comprehensive view of all relevant risks. These shall include the risks it bears from and poses to any other entities, including its participants and, to the extent practicable, their clients, as well as linked CSDs and central counterparties, trading venues, payment systems, settlement banks, liquidity providers and investors.
[…] 9. The rules, procedures and contractual arrangements of the CSD shall be recorded in writing or on a durable medium. These rules, procedures, and contractual arrangements and any accompanying material shall be accurate, up-to-date and readily available to the competent authority, participants, if affecting participants‘ rights and obligations and, where known by the CSD and where affecting clients‘ rights and obligations, their clients.

3) Organisational structure 

We are not convinced that minimum list of committees required under Article 5(1) is appropriate for smaller national CSDs for the cost, efficiency and proportionality considerations. It would be peculiar to require small national CSD, with total staff and management below 50, to set up number of committees that is meant to and appropriate for large organizations. Further, we suggest that CSDs belonging to the group will not be required to set up their own local committees provided that similar committees have been established by the ultimate parent and that these committees address scope of their mandate on a group wide basis.

We also recommend replacing the term "recognised" by "relevant" in art.5(5).

Thus we propose Article 5 to be amended as follows:

Article 5 - Organisational structure
[…] 5. A CSD shall establish a risk committee, that shall be responsible for advising the management body on the CSD’s overall current and future risk tolerance and strategy. It shall be chaired by a person with relevant a recognised experience on risk management and that is independent of the CSD’s executive management. It shall be composed of a majority of non-executive members, where there are management body members sitting as members of the risk committee. It shall have a clear and public mandate and procedures and access to external expert advice where it may find fit.
6. The obligation to establish committee(s) referred to in paragraph 1 and 5 shall not apply:

(a) where total number of employees and managers of the CSD does not exceed [50] and where annual revenue of the CSD does not exceed [10 000 000 EUR or its equivalent]; or

(b) where the CSD is part of group and respective committee has been established with the mandate and responsibilities on a group wide basis.


<ESMA_QUESTION_TS_CSDR_22>
What are your views on the proposed draft RTS on CSD record keeping (Chapter IV of Annex III) and draft ITS on CSD record keeping (Annex VII)?

<ESMA_QUESTION_TS_CSDR_23>

We continue to have substantial concerns with record keeping requirements, which fail to follow messaging and communication standards of the industry (such as ISO), are disproportionate and impossible to implement in many occasions. 

1) Compatibility with global ISO standards

Discussion with post trade community have revealed that the following ESMA proposals are currently not aligned with ISO standards:

	Consultation Paper
	Codes not aligned with ISO

	Transaction types:
· Draft RTS: Art.9(2)(c)
· Draft ITS: Table 1, row 2
	TRAO (OTC purchase or sale of securities)

	
	COLL (collateral management)

	
	CUST (custody related operations)

	
	CCPC (CCP-cleared transactions related to late settlement penalties)

	Status types:
· Draft RTS: Art.9(2)(v)
· Draft ITS: Table 1, row 21
	MATY (matched settlement instructions that are not settled)

	
	MATN (settlement instructions that are not matched)

	
	HOLD (settlement instructions on hold)

	
	PART (partially settled settlement instructions)

	
	FAIL (failed settlement instructions)

	
	RECL (recycled settlement instructions)

	
	DELL (cancelled settlement instructions)

	
	SETL (settled settlement instructions

	Information on buy-ins:
· Draft RTS: Art.9(2)(w)
· Draft ITS: Table 1, row 22

	Buy-in initiated: Y/N

	
	Length of extension period: 2 digits

	
	Length of deferral period: 2 digits

	
	Length of the buy-in period: 2 digits

	
	Buy-in successful: Y/N

	
	Payment of cash compensation: Y/N



We suggest that new codes should only be introduced following discussions with international standard-setters with a view to ensure that the new European standards are fully compatible with global market practice going forward.

2) The use of BIC or LEIs to identify issuers

Position (stock) Records require CSDs to obtain and keep record of the following about every issuer for which CSD provides notary services (page 313): "ISO 17442 Legal Entity Identifier (LEI) 20 alphanumerical character code, or Bank Identifier Code (BIC) for legal persons (with the obligation to convert to LEI for reporting purposes to authorities)."

This requirement does not consider the fact that issuers are not financial institutions or parties to financial transactions and are thus not always entitled to obtain a BIC. By requiring CSDs to report either a BIC or LEI for issuers as part of their recordkeeping requirements, the draft RTS creates the following problems:

(1) Neither the Level 1 text of the CSDR nor the draft RTS being proposed by ESMA impose obligations on issuers. The draft standards require CSDs to provide such information (a BIC or an LEI for each issuer for which they have issues on deposit), but it is impossible for a CSD to force an issuer to obtain such identification information. There is thus a serious enforcement problem;

(2) The enforcement problem is further reinforced in the case of non-EU issuers (especially frequent for debt instruments and investment funds held at European CSDs). How can such issuers be required to obtain an LEI by an EU Regulation on CSDs?

(3) ESMA should not underestimate the scale and complexity of transitioning tens of thousands of European issuers (of all sizes and types, for all asset classes) to the LEI. The cost for collecting and maintaining issuer LEIs will be very high for CSDs since they will typically have many more issuers than they have participants (around 6000 in case of Estonian CSD as an example). The complexity would be further exacerbated if LEIs are requested “in retrospect” for all issues already under circulation. Even if LEIs are eventually adopted by European issuers, the process will take time and is unlikely to fit in the timeframe of CSD authorisations under the CSDR.

Given these major challenges, we believe that imposing the use of LEIs and BICs (in case of issuers that are not financial institutions) for issuers is not practically possible in the context of the CSD Regulation and that, if EU regulators wish to encourage the adoption of BICs and LEIs by issuers in the future, this should be done outside the scope of the CSDR and keeping in mind practical constraints as regards non-EU issuers.

3) The use of LEIs to identify CSD participants
We welcome ESMA's approach allowing CSDs to use BICs in their day-to-day processing. However, in order to provide LEIs for the purpose of regulatory reporting, CSDs will have to develop and maintain system functionalities to allow for the conversion of processing data using BICs to reporting data using LEIs. Such functionalities will be costly and complex to develop.

Given that a single BIC will sometimes correspond to multiple LEIs, and conversely a LEI might be linked to more than one BIC, the conversion mechanism will often require, not just a list of BIC and LEI codes, but also CSD's own client identifiers (proprietary codes). Taking such constraints into account as well as the fact that not all CSD participants have yet obtained a LEI, we suggests that CSDs should be allowed by ESMA to continue to use BICs in their regulatory reports during an appropriate transition phase of at least 24 months.

4) Identifiers for accountholders in direct holding markets

Field 17 in Table 2 of the annex to the draft ITS (page 314) requires CSDs to keep records, where available, on "securities account holders", either using an LEI or a BIC (for legal persons) or a 50 alphanumerical digits national identifier (for natural persons).

We believe that these requirements, which are only relevant for CSDs operating in direct holding markets, should be amended to take into account the realities of these markets. 

For natural persons, CSDs recognise the need to maintain full records of account holders, including a national identifier which, depending on the country, will contain a different number of alphanumerical digits. We thus understand the "50 alphanumerical digits" mentioned in the draft ITS to be a maximum, and we expect ESMA to recognise the national identifiers currently used by CSDs to identify natural persons who are account holders in the CSD.

For legal persons, the requirement to use a BIC or LEI will be highly problematic, given that many (tens of thousands in case of some direct-holding markets) legal persons recorded as account holders in a CSD are not banks (and thus do not have a BIC) and cannot be forced by the CSD to obtain an LEI. These legal persons include small and medium sized firms that hold securities on their own account. Such legal persons are typically identified by CSDs using a business ID or other similar identifier. 

As in the case of issuers, we foresee significant enforcement problems if CSDs are required to record LEIs for such legal persons, since the CSD Regulation does not impose obligations on these entities and CSDs have no means to impose the acquisition of an LEI by these legal persons, especially in a retro-active way.

We thus recommend amending field 17 of Table 2 of the Annex as follows:

	17
	Identifiers of participants and of other securities account holders
	For CSD participants, ISO 17442 Legal Entity Identifier (LEI) 20 alphanumerical character code, or Bank Identifier Code (BIC) (with the obligation to convert to LEI for reporting purposes to authorities)
For account holders which are legal persons, business identifier or other equivalent identifier
For account holders which are natural persons, available national identifier for natural persons (up to a maximum of 50 alphanumerical digits) which allows the unique identification of the natural person at a national level



5) Recordkeeping and disaster recovery (art.8 RTS, p.212-213)

We generally agree with article 8 and the general requirements it contains as regards recordkeeping by CSDs. However we disagree with the reference made to business continuity in article 8(1), and we believe that such reference should be removed. 

The legal records kept under the draft RTS have to be maintained by CSDs for 10 years and cannot be expected to be used as “back-ups” to “reconstruct” instructions and resume operations in case of a technical failure or other incident. The recovery of business following an interruption of service is an entirely different process which is part of Business Continuity Planning (of which disaster recovery is a subset) and is monitored by competent authorities as part of operational risk management by the CSD. To avoid such unnecessary confusion between legal records and business continuity planning, we suggest removing the reference to "business continuity purposes" in art.8(1). Further 8(1) should contain "where applicable" reservation to accept the fact that some type of records may not necessarily be relevant for every CSD. 

As regards Article 8(8), we do not believe that technical standards should include a requirement for CSDs to provide direct data feeds to their competent authority upon request. A direct data feed is not necessary to demonstrate that a CSD's compliance with the CSDR and it entails considerable costs, while potentially raising confidentiality issues in relation to participants' activity in the CSD. Given that competent authorities can obtain information promptly from the CSD upon request, we suggest deleting art.8(8).

Thus we propose Article 8(1) and 8(8) to be amended as follows:

Article 8 - General Requirements
1. A CSD shall maintain full and accurate records of all its activities. Such records shall be readily accessible, including for business continuity purposes, and shall, where applicable, include the records specified in this Regulation. 
[…] 8. A CSD shall provide the competent authority with a direct data feed to transactions, settlement instructions, and position records, when requested by the competent authority, provided that the CSD is given sufficient time to implement the necessary facility to respond to such a request.

6) Flow records (Article 9)

We believe that Article 9 of the draft RTS imposes excessive requirements on CSDs, and confuses CSD records with the type of data that CSDs store for business continuity purposes (and which can be used to conduct a comprehensive and accurate reconstruction of each operation). It is not realistic to expect each and every CSD to maintain records of "all transactions, settlement instructions and settlement restriction orders it processes" for ten years. Such a requirement is disproportionate and goes substantially beyond what is reasonably necessary to ensure compliance with the CSDR and we thus suggests its deletion.

We also believe that some of the requirements of Article 9(2) are too prescriptive and that CSD should rather be expected to maintain the information it receives as part of client instructions, including relevant timestamps. For instance, points (p) and (q) should be rephrased to clarify that the information should be kept in CSD records only if is included as part of the settlement instructions received by the CSD.

Article 9(2)(w), on the other hand, should be deleted or amended based on the final requirements on buy-ins. Once more, we would like to reiterate the important practical difficulties CSDs will face to collect such information, as described in our answer to question 7 of the Consultation Paper.

Above concerns could be resolved by our proposal to amend Article 9 as follows:

Article 9 - Transaction/Settlement Instruction (Flow) Records
1. A CSD shall keep records of all transactions, settlement instructions and settlement restriction orders it processes, and shall ensure that its records include all information necessary to conduct a comprehensive and accurate reconstruction of each operation.
2. In relation to every settlement instruction and settlement restriction order received, a CSD shall, immediately upon receiving the relevant information, make and keep updated a record of at least the following details, where applicable:
[…] (p) identifier of the participant’s client, where it is included in the settlement instructionknown to the CSD;
(q) identifier of the client of the participant’s counterpart, where it is included in the settlement instructionknown to the CSD;
(w) where a buy-in process is initiated for a transaction, the following details:
(i) length of extension period;
(ii) where applicable, length of the deferral period;
(iii)length of the buy-in period;
(iv) if the buy-in is successful or not; (v) other relevant information in accordance with Regulation (EU) No…[RTS on settlement discipline]

7) Position records (art.10 RTS, p.215-216)
CSDs often cannot distinguish whether a participant account is an "own account", an omnibus or individually segregated account. It is the use which a participant makes of a securities accounts which determines the category, and in many cases the CSD has no knowledge of the way a participant uses its securities accounts. The definitions of "omnibus client segregation" and "individual client segregation" in art.38 of the CSDR do not require CSD participants to inform the CSD about which accounts are "omnibus accounts" and which accounts are "segregated" accounts. It only requires CSDs to offer the possibility for participants to maintain multiple accounts, some of which will include securities held on behalf of multiple clients, and requires CSD participants to offer choice to their own client.

Since Article 0(3)(b) of the draft RTS is not practically implementable by many CSDs (at least in indirect holding markets), we suggest deleting it.

8) Business records (art.12 RTS, p.217-218)

We suggest amending Article 12 of the draft RTS as follows:
Article 12 - Business Records
[…] 2. The records referred to in paragraph 1 shall be made each time a material change in the relevant documents occurs and shall include at least:
[…] (o) written communications with the competent authority, ESMA and relevant authorities, in relation to the CSD’s obligations under Regulation (EU) 909/2014;
[…] (r) the relevant documents describing the development of new services by the CSDbusiness initiatives;

9) Format of records (art.1 ITS, p.307-308)
Considering our earlier comments and the fact that not every information item may be available for all CSDs (that will continue to operate under diversity of national frameworks) we propose Article 1 to be amended as follows:
Article 1 - Format of records
1. A CSD shall retain the records specified in Article 9 of Regulation (EU) No… [RTS on CSD requirements], adopted pursuant to Article 29(3) of Regulation (EU) No 909/2014, for all transactions, settlement instructions and settlement restriction orders it processes, where available, in the format set out in Table 1 in the Annex. 
2. A CSD shall retain the records specified in Article 10 of Regulation (EU) No… [RTS on CSD requirements], adopted pursuant to Article 29(3) of Regulation (EU) No 909/2014, for the positions corresponding to all the securities accounts it maintains, where available, in the format set out in Table 2 in the Annex. 
3. A CSD shall retain the records specified in Article 11 Regulation (EU) No… [RTS on CSD requirements], adopted pursuant to Article 29(3) of Regulation (EU) No 909/2014, for the ancillary services it provides, where available, in the format set out in Table 3 in the Annex. 
4. A CSD shall retain the records specified in Article 12 of Regulation (EU) No… [RTS on CSD requirements], adopted pursuant to Article 29(3) of Regulation (EU) No 909/2014, for activities related to its business and internal organisation, where available,  in the format set out in Table 4 in the Annex.
5. For participant data, aA CSD may use a proprietary format only if this format can be converted without undue delay into an open format for reporting purposes to authorities in accordance with Regulation (EU) No 909/2014.






10) Timing of implementation for recordkeeping requirements
Despite important improvements compared to the recordkeeping requirements initially suggested in the Discussion Paper of March 2014, we strongly believe that the draft RTS on recordkeeping cannot realistically be implemented by the time CSDs obtain their authorisation, i.e. towards the of end 2016. 

This is especially due to the transaction and status codes being proposed by ESMA. Experience with the establishment of new codes shows that a lot of work is required not only to adapt IT systems of CSDs and their users, but also to ensure harmonised usage of these by all actors across EU markets. As an illustration, the ISO change management process takes between 1 and 2 years, and this does not include the subsequent work on market adoption.

As a result, and given that many records are related to compliance with the settlement discipline rules of the CSD Regulation, we strongly recommend that the timeline for implementing the draft technical standards on recordkeeping be aligned with the timeline for implementing the draft technical standards on settlement discipline. In other words, compliance with both sets of requirements should only be enforced after a transition period of at least 24 months following publication of the relevant technical standards.

Furthermore, CSDs should not be required to apply CSDR record keeping requirements retroactively. In other words, CSDs should start keeping records based on the Level 2 standards requirements as soon as these requirement come into effect. They should not have to modify the records for the 10 years prior to their authorisation and the entry into force of the record keeping requirement, and should be allowed to keep these records in the format applicable at the time as per the local regulations.

<ESMA_QUESTION_TS_CSDR_23>
What are your views on the types of records to be retained by CSDs in relation to ancillary services as included in the Annex to the draft RTS on CSD Requirements (Annex III)? Please provide examples regarding the formats of the records to be retained by CSDs in relation to ancillary services.

<ESMA_QUESTION_TS_CSDR_25>
We agree with ESMA that CSDs should keep standardised records for ancillary services. Nonetheless, the current formulation of Article 11(1) of the draft RTS is too restrictive and does not take into account the fact that the information items contained in the Annex of the draft RTS will not always be available. For example, when CSDs provide securities lending and borrowing facilities to their participants as agent, they do not always offer collateral valuation services, and information on the collateral valuation is thus not always available to them. The “purpose” of each securities lending and borrowing operation is also typically only known by the participants, not the CSD.

As a result, more flexibility is needed to ensure that CSDs are actually able to comply with the record keeping requirements for ancillary services. Removing the phrase “at least” from Article 11(1) in particular is indispensable to recognise the different “depths” of services offered by CSDs in each category of ancillary services. CSDs with a basic service offering will typically need to keep fewer records for a given ancillary service than CSDs having a more sophisticated offering for the same ancillary service category.

For the reasons above we propose Article 11(1) to be amended as follows

Article 11 - Ancillary Services Records
1. A CSD shall keep at least the types of records specified under the Annex where available for, depending on each of the ancillary services provided by a CSD in accordance with Section B and C of the Annex to Regulation (EU) No 909/2014. […]

:<ESMA_QUESTION_TS_CSDR_25>
What are your views on the proposed draft RTS on reconciliation measures included in Chapter V of Annex III?

<ESMA_QUESTION_TS_CSDR_25>
We have no doubts about the importance of robust reconciliation procedures and support the overall aims of Chapter V of the draft RTS. Nonetheless, we disagree with some important aspects of the draft RTS and believe that amendments are necessary to avoid unintended consequences.

1) General reconciliation measures (art.14 RTS, p. 219) 

The use of the term "maintained" throughout the RTS is not always clear. Given that reconciliation via CSD links is covered separately under Article 48(6) of the CSDR and under the draft RTS on access and links, we recommend using the term "centrally maintained" in Article 14(1), for clarity and consistency purposes:

Article 14 – General reconciliation measures
1. A CSD shall perform the verification measures referred to in Article 37(1) of Regulation (EU) No 909/2014 for each securities issue centrally maintained by the CSD.
The CSD shall also compare the previous end-of-day balance with all the settlements made during the day and the current end-of-day balance for each securities issue maintained by the CSD.

2) Reconciliation problems (art.17 p.221)

Suspension of settlement should not be automatically triggered in case of minor reconciliation discrepancies, e.g. when a small amount of securities appears to have been unduly "created" or "deleted".

Article 17(2) of the draft RTS (p.221 of the Consultation Paper) states that: "Where the reconciliation process reveals an undue creation or deletion of securities, the CSD shall suspend the securities issue for settlement until the undue creation or deletion of securities has been remedied."

We agree with the spirit of article 17 but believe that this particular paragraph could have negative consequences to financial stability and should be redrafted to avoid creating unnecessary systemic risk. Indeed, a suspension of settlement might be appropriate to reduce risk in cases of major reconciliation problems, e.g. if many securities holders are affected, or if a few securities holders are affected in a substantial way. However, suspending all settlement in a share might in some instances be excessive and counterproductive, i.e. if the securities unduly "created" or "deleted" only represent a very small fraction of a total issue and/or only affect very few securities holders. 

Although most reconciliation issues can be expected to be solved before the start of the next business day, in rare cases investigations might take more time and, in such a scenario, the damage caused by the suspension of the settlement in a whole securities issue (in terms of fails, loss of market confidence, reputational damage for the issuer…) could be greater that than resulting uncertainty from letting the reconciliation issue unsolved for a few days.

A suspension of settlement could have the following systemic consequences, for instance:

- a CCP does not receive the relevant security as collateral;
- a bank using the security to receive central bank liquidity does not have access to the liquidity when required;
- trading in the securities continues whereby settlement obligations build up;
- settlement fails generate settlement penalties and a buy-in is executed;
- reputational risk for the issuer.

Besides, ESMA should be aware that suspending settlement in a financial instrument is likely to have consequences beyond the CSD and up to the trading level.

We thus propose Article 17(2) to be amended as follows:

Article 17 - Problems related to reconciliation
[…] 2. Where the reconciliation process reveals an undue creation or deletion of securities, the CSD shall may suspend the securities issue for settlement until the undue creation or deletion of securities has been remedied. 
In the event of suspension of the settlement referred to in the first subparagraph, the CSD shall inform without undue delay its participants and its competent authority and relevant authorities. 

<ESMA_QUESTION_TS_CSDR_25>
Do you believe that the proposed reconciliation measures where other entities are involved in the reconciliation process for a certain securities issue within the meaning of Article 37(2) of CSDR are adequate? Please explain if you think that any of the proposed measures would not be applicable in the case of a specific entity. Please provide examples of any additional measures that would be relevant in the case of specific entities.

<ESMA_QUESTION_TS_CSDR_26>

1) Article 16(1)
We believe that scope of Article 16 needs to be adjusted by specifying that CSD is bound by measures only in case of issues for which it provides central maintenance services. This could be achieved as follows:
Article 16 - Other entities involved in the reconciliation process
1. Where other entities are involved in the reconciliation process for a certain securities issue within the meaning of Article 37(2) of Regulation (EU) No 909/2014 and where the CSD provides the central maintenance service for that issue, the measures to be taken by the CSD and those other entities to ensure the integrity of the issue shall include at least: […]

Further we would like ESMA to confirm that common settlement infrastructure (e.g. T2S) complying with Article 30(5) of Regulation (EU) No 909/2014 or its provider(s) is/are not considered "other entity" within the meaning of Article 37(2) of Regulation (EU) No 909/2014 or alternatively consider if introducing clarifying recital or provision (for the avoidance of doubt) to the final text of RTS.

2) Article 16(5)
Further, we are concerned that Article 16(5) of the draft RTS could cause difficulties for CSDs operating in direct holding markets. I fact it would be impossible to provide information to "other holders of securities accounts" on a daily basis given the lack of direct communication channel and the fact such information is typically provided to account holders by account operators.

To ensure an equal treatment of CSDs operating in direct and indirect holding markets, we propose following deletions to Article 16 (5)
 
Article 16 - Other entities involved in the reconciliation process
[…] 5. The participants and other holders of securities accounts maintained by of a CSD shall be entitled to receive at least the following information specified for each securities account and for each securities issue on a daily basis: 
[…] Where applicable, a CSD shall require the account operators to provide the information referred to in the first subparagraph to the holders of securities accounts maintained by the CSD.
 


<ESMA_QUESTION_TS_CSDR_26>
What are your views on the proposed reconciliation measures for corporate actions under Article 15 of the draft RTS included in Chapter V of Annex III?

<ESMA_QUESTION_TS_CSDR_27>
Article 15 (1) should be amended to reflect the fact that corporate actions are initiated by issuers. Thus we propose Article 15(1) to be amended as follows:

Article 15 - Reconciliation measures for corporate actions that would change the balance of securities accounts maintained by the CSD
1. A CSD shall not initiate the processing of a corporate action that would change the balance of securities accounts maintained by the CSD until the reconciliation measures specified under Article 14 and, where applicable, under points a) and b) of Article 16(1) are completed at the end of settlement on the respective business day.

<ESMA_QUESTION_TS_CSDR_27>

What are your views on the proposed draft RTS on CSD operational risks included in Chapter VI of Annex III?

<ESMA_QUESTION_TS_CSDR_28>


1) Article 20 

We are convinced that scope of Article 20 should be limited to critical service providers on which CSDs rely for the continuous operation of core services. We trust that CSD shoul be expected to identify those utilities and service providers towards which the CSD has a “critical” dependence, i.e. providers that perform, on a continuous basis, activities essential to the operation of CSD core services. Focusing on critical providers and dependencies affecting the provision of core services is consistent with the approach adopted in the Principle for financial market infrastructures (PFMI) and the assessment methodology for expectations on critical service providers. It would ensure that services which are not directly related to the operation of the CSD such as basic telecommunication services, water, electricity and gas are out of scope. 

We thus propose Article 20 to be amended as follows:

Article 20 - Operational risks that may be posed by utilities and service providers
1. A CSD shall identify critical utilities providers and critical service providers based on its dependency on them for the continuous operation of its core services.
2. A CSD shall take appropriate actions to manage the critical dependencies referred to in paragraph 1 through adequate contractual and organisational arrangements as well as specific provisions in its business continuity policy and disaster recovery plan, even before any relationships are made operational with such providers.
3. A CSD shall ensure that its contractual arrangements with anycritical providers identified under paragraph 1 require the CSD’s approval before the critical service provider can itself outsource material elements of the service provided to the CSD, and that in the event of such arrangement, the level of service and its resilience is not impacted, as well as full access to the necessary information is preserved.
4. The outsourcing CSD shall establish clear lines of communication with the critical providers referred to in paragraph 1 to facilitate the flow of information in both ordinary and exceptional circumstances.
5. A CSD shall inform its competent authority about anycritical dependencies on critical utilities and service providers and take measures to ensure that authorities may obtain information about the performance of such critical providers, either directly or through the CSD.

2) Article 27 

Current wording of 27(1) is disproportionate as it requires annual review of all IT systems. Complete list of IT systems (in the broadest sense) deployed or used by companies today may easily exceed 50 (nearing 100 in bigger companies). Annual review of every single IT system would be punitive towards CSDs and their participants which we believe cannot be the objective of this paragraph. To avoid unintended consequences we propose clear and targeted approach capturing only those IT systems that are used to provide core services.

We believe that annual IT audits are only appropriate for the core IT systems linked to the provision of core services by a CSD, and we thus suggest amending Article 27(11) accordingly. Other IT systems that are not of critical importance for the functioning of the CSD should be reviewed periodically, but the appropriate timeframe for the respective system should be left up to each CSD to determine. Thus we propose Article 27(11) to be amended as follows:

Article 27 – IT tools
[…] 11. The IT systems and the information security framework in relation to the CSD core services shall be reviewed, at a minimum, on an annual basis. They shall be subject to independent audit assessments and the results of these assessments shall be reported to the management body and shall be made available to the competent authority.

Further, we would like to note that internal IT audits by CSDs will not be allowed on the T2S platform of the Eurosystem, and that only "external examinations" by an examiner appointed by the Governing Council will be possible. We would like ESMA to consider if this fact could warrant clarifying recital or provision to be inluded to the final text of RTS.

3) Article 30

We generally accept ESMA's approach in Section 4 of the draft RTS on business continuity. That said, we do not understand why the timeframe for disaster recovery should be fundamentally different in the case of a cyber-attack than in the case of a terrorist attack or a pandemic situation, for instance. In the case of the 11 September 2001 terrorist attacks in the United States, the banks operating from New York's Twin Towers took between 36 and 48 hours to resume operations. We believe that CSDs will always do their best to resume operations as soon as possible, and that the two hours recovery-time contained in the PFMI and the CSDR Level 1 is a helpful benchmark, but regulators must also recognise that exceptional crises might be of such scale that the benchmark cannot be met, irrespective of the cause (whether a cyber-attack or another event). 

We thus propose Article 30 to be amended as follows:

Article 30 - Business Continuity and Disaster Recovery plans
[…] 2. The requirement under point c) of paragraph 1 shall not apply in the case of cyber-attacks exceptionally severe events. 
In such cases the case of a cyber-attack, a CSD shall assess the nature of the problem and shall determine an appropriate recovery time for the CSD’s critical functions in order to minimise the damage caused by the adversarial actions.
The CSD’s critical functions shall be resumed within maximum 12 hours, unless this would jeopardize the integrity of the securities issues or the confidentiality of the data maintained by the CSD.

4) Article 33

We propose to incorporate element of materiality to Article 33 given that minor testing may be of no interest or relevance to competent authority, but would impose considerable administrative burden on CSDs. Thus we propose Article 33 to be amended as follows:

Article 33 – Duty to notify
A CSD shall promptly notify the competent authority of the results of any substantial tests performed in the context of this section chapter.


<ESMA_QUESTION_TS_CSDR_28>
What are your views on the proposed draft RTS on CSD investment policy (Chapter VII of Annex III)?

<ESMA_QUESTION_TS_CSDR_29>
We share all ECSDA comments and proposals made on CSD investment policy.
<ESMA_QUESTION_TS_CSDR_29>
What are your views on the proposed draft RTS on access (Chapters I-III of Annex IV) and draft ITS on access (Annex VIII)?

<ESMA_QUESTION_TS_CSDR_30>

1) Article 1

We propose ESMA to add definition of “common depository” since it is not entirely clear what it means, though it has been used both in Level 1 and proposed RTS.

2) Article 2 (p.242-245) on risks to be taken into account before establishing a link

We would like ESMA to confirm that non-EU participants in EU CSDs:

- will not be required to be supervised under an equivalent regulatory regime as that of the home Member State of the CSD. While CSD participants should as a rule always be supervised institutions, the regulatory regime applicable to them will often not be comparable with or equivalent to that applying in the EU;

- will be subject to the Settlement Finality Directive (SFD) as participants in EU CSDs, without a requirement the jurisdiction in which they are established to enforce the SFD.

To implement the above we recommend Article 2 (b) to be adjusted as follows:

Article 2 - Risks to be taken into account by CSDs and competent authorities […]
2. When assessing the legal risks following a request for access by a requesting participant, a CSD and its competent authority shall take into account at least the following criteria:
[…] (b) In the case of a requesting party established in a third country, the requesting party is not subject to a legally sound regulatory and supervisory framework comparable to that of the home Member State of the CSD, and the rules of the CSD concerning settlement finality referred to in Article 39 of Regulation (EU) No 909/2014 are not enforceable in the jurisdiction in case of a failure of the requesting party;


<ESMA_QUESTION_TS_CSDR_30>
What are your views on the proposed draft RTS on CSD links as included in Chapter IV of Annex IV?

<ESMA_QUESTION_TS_CSDR_31>
1) Article 4

We believe that Article 4 is too heavy and is likely to result in the termination of many links and hinder establishment of new ones.

We would consider it only natural that requesting CSD is allowed to rely on the receiving CSD's regulatory authorisation under the CSDR without being obliged to conduct a full risk assessment on the receiving CSD's financial soundness, governance arrangements, processing capacity, operational reliability and reliance on a critical service provider, and take measures to monitor and manage these risks.

Thus we see no good justification for extensive analysis-exercise provided in 4(1)(b) and (1)(c)in case the receiving CSD is a CSD authorized in EU. We agree with this in case of dealing with receiving CSD from third country CSD.

Provisions of Article 4 ((1)(e)) are overly demanding in respect of third country CSDs.

To address the above we propose Article 4 to be amended as follows:

Article 4 - Conditions for the adequate protection of linked CSDs and of their participants
1. A CSD link shall be established and maintained under the following conditions: 
(b) The requesting CSD shall conduct an analysis of the receiving third country CSD’s financial soundness, governance arrangements, processing capacity, operational reliability and any reliance on a critical service provider.
(c) The requesting CSD shall take the necessary measures to monitor and manage the risks that may be identified following the analysis mentioned in point (b).
[…] (d) The requesting CSD shall make the operational terms and conditions of the link arrangement available to its participants to enable the participants to assess and manage the risks involved.
(e) Before the establishment of a link with a third country CSD, the requesting CSD shall perform an initial verification of the local legislation applicable to the receiving CSD. In performing such a verification, the CSD shall ensure that the securities maintained in the securities settlement system operated by the receiving CSD benefit from a legally sound level of asset protection that has comparable effects to the one ensured by the regime applicable in the case of the securities settlement system operated by the requesting CSD. The requesting CSD shall require legal opinions addressing at least the following issues:
(i) the entitlement to the securities, including the law applicable to proprietary aspects, nature of the rights on the securities, permissibility of an attachment or freeze of the securities; and
(ii) the impact of insolvency proceedings on at least segregation, settlement finality, procedures and deadlines to claim the securities.
(f) A requesting CSD that is not authorised to provide banking-type ancillary services in accordance with Article 53 of Regulation (EU) No 909/2014 shall not receive banking-type of ancillary services from a receiving CSD authorised to provide banking-type ancillary services in accordance with Article 53 of Regulation (EU) No 909/2014, in relation to the settlement of the cash leg to be processed through the link
[No changes to (g)]
(h) The requesting CSD shall be responsible for having conducted end-to-end tests with the receiving CSD before the link becomes operational. An emergency plan shall be established as part of the business continuity plans of the respective CSDs before the link becomes operational, covering at least the situation where the securities settlement systems of the linked CSDs malfunction or break down and the remedial actions in such events.

2) CSD links via intermediaries (art.5 RTS, p.249-251)  

We share concerns raised by ECSDA on "CSD links via intermediaries" and propose Article 5 to be amended as follows:

Article 5 - Risk monitoring and management when using indirect links or an intermediary to operate a CSD link
1. Where a requesting CSD uses an indirect link or an intermediary to operate the link, it shall ensure that:
(a) The intermediary is one of the following: 
[…] (ii) a third country financial institution that is subject to and complies with prudential rules considered by the relevant competent authorities to be at least as stringent as those laid down in Regulation (EU) No 575/2013 and which has robust accounting practices, safekeeping procedures, and internal controls and that ensures the full segregation and protection of those securities, enables the requesting CSD’s prompt access to the securities when required and that the requesting CSD can demonstrate to have low credit risk based upon an internal assessment by the requesting CSD. In performing such an assessment, the requesting CSD shall employ a defined and objective methodology that shall not fully rely on external opinions.
[…] (c) The intermediary is able to ensure, in accordance with the rules applicable in the home Member State of the requesting CSD, the confidentiality of information provided through the intermediary in connection to the link. The requesting CSD shall perform the assessment based on the information provided by the intermediary, including on any legal opinions or any relevant legal arrangements.
[…](h) At least an individually segregated account at the receiving CSD is used for the operations of the link, where the receiving CSD is established in the Union. In such cases, the requesting CSD shall ensure that it can access the securities held in the individually segregated account at any point in time, including in the event of a change or insolvency of the intermediary.

3) Reconciliation of links (art.6 RTS, p.251-252)

[bookmark: _GoBack]We share the comments and proposals of ECSDA and T2S AG made in their responses and thus propose Article 6 to be amended as follows:

Article 6 - Reconciliation Methods for Linked CSDs
1. The reconciliation methods referred to in Article 48(6) of Regulation (EU) No 909/2014 shall include at least the following measures:
(a) The receiving CSD shall transmit to the requesting CSD daily regular statements of information specifying the following, per account number and per securities issue: […]
(b) The requesting CSD shall conduct a daily comparison of the opening balance and the closing balance communicated to it by the receiving CSD or by the intermediary with the records maintained by the requesting CSD itself.
In the case of an indirect link, the daily statements referred to in point a) of the first subparagraph shall be transmitted through the intermediary that operates the link.
2. If a common depository or any other relevant entity is used by the For CSDs in an interoperable link, the CSDs shall reconcile their positions among themselves and with that other entity on a daily basis as in (1).
3. Where the reconciliation process reveals an undue creation or deletion of securities, the linked CSDs shall suspend the securities issue for settlement until the undue creation or deletion of securities has been remedied.
The linked CSDs shall analyse the impact and, where considered necessary, shall harmonize any restrictions regarding the respective securities issue, involving also the intermediary in the case of indirect link.
4. In the case of a corporate action that would change the balance of securities accounts held by a CSD with another CSD, and in respect of booked positions (“corporate actions on stocks”), the bookings of the corporate action movements settlement by the former CSD in the relevant securities issues in the books of the former CSD shall not be finalised commence until the corporate action movements relating to booked positions (“corporate actions on stocks”) of the relevant securities issues havehas been fully processed in the latter CSD.
The issuer CSD shall ensure the transmission, to all its participants that are CSDs, or that are acting on behalf of CSDs including through its participants, of timely information on corporate actions processing. to aAll the investor CSDs involved in the holding chain for a specific securities issue, enabling the coordination of their actions with regard to the adequate reflection of the corporate actions in the securities settlement systems operated by the respective investor CSDs shall likewise ensure the transmission of timely information to all their participants that are CSDs, or that are acting on behalf of CSDs.


<ESMA_QUESTION_TS_CSDR_31>
What are your views on the proposed draft RTS on internalised settlement (Annex V) and draft ITS on internalised settlement (Annex IX)?

<ESMA_QUESTION_TS_CSDR_32>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_32>
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