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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Consultation Paper on the transparency regime for equity and equity-like instruments, the double volume cap mechanism and the trading obligations for shares MiFID II/ MiFIR review report published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_QUESTION_CP_MIFID_EQT_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.

Naming protocol
In order to facilitate the handling of stakeholders’ responses please save your document using the following format:
ESMA_CP_MiFID_EQT_NAMEOFCOMPANY_NAMEOFDOCUMENT.
e.g. if the respondent were ESMA, the name of the reply form would be:
ESMA_CP_MiFID_EQT_ESMA_REPLYFORM or 
ESMA_CP_MiFID_EQT_ANNEX1

Deadline
Responses must reach us by 17 March 2020.
[bookmark: _Toc335141334]All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’.

Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



General information about respondent
	Name of the company / organisation
	AIMA
	Activity
	Investment Services

	Are you representing an association?
	☒
	Country/Region
	International



Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_CP_MIFID_EQT_1>
The Alternative Investment Management Association[footnoteRef:2] (“AIMA”) appreciates the opportunity to submit comments to the European Securities and Markets Authority (“ESMA”) in response to its “Consultation Paper on MiFID II/MiFIR review report on the transparency regime for equity and equity-like instruments, the double volume cap mechanism and the trading obligations for shares” (“the CP”).[footnoteRef:3] [2:  	AIMA is the global representative of the alternative investment industry, with more than 1,900 corporate members in over 60 countries. AIMA’s fund manager members collectively manage more than $2 trillion in assets. AIMA draws upon the expertise and diversity of its membership to provide leadership in industry initiatives such as advocacy, policy and regulatory engagement, educational programs and sound practice guides. AIMA works to raise media and public awareness of the value of the industry.]  [3:      ESMA70-156-2188. Online at: https://www.esma.europa.eu/sites/default/files/library/cp_review_report_transparency_equity_dvc_tos.pdf.] 


Our members are active participants in European equities markets and welcome the opportunity to contribute to the debate about how to further refine the MiFID II framework, noting the broader objectives of the Capital Markets Union.

The CP addresses many important issues, which we comment on in further detail below. However, we also note that a key step in improving equity market functioning is to address fundamental structural problems related to the supply of market data, as highlighted in our previous submission[footnoteRef:4] in response to ESMA’s “Consultation Paper: MiFID II/MiFIR review report on the development in prices for pre- and pos-trade data and on the consolidated tape for equity instruments.”[footnoteRef:5] [4:  	See https://www.esma.europa.eu/file/52552/download?token=Eve2nZp5. ]  [5:  	ESMA70-156-1065. Online at: https://www.esma.europa.eu/sites/default/files/library/esma70-156-1065_cp_mifid_review_report_cost_of_market_data_and_consolidated_tape_equity.pdf. ] 


In the context of the present CP, we believe that ESMA should be mindful of the importance of preserving investors’ choice about how they execute transactions. This will help ensure that intermediaries can execute at the best possible price for their clients, while also ensuring that markets are more resilient during times of stress.  

In our detailed responses to the questions in the CP, we make the following points:

· AIMA strongly opposes the potential removal of the reference price (“RP”) and negotiated trade (“NT”) waivers. The fact that some transactions continue to be executed in a manner that is not pre-trade transparent is not an indication that the MiFID II transparency framework is inadequate, but rather that the nature of those transactions is such that it is not necessarily feasible or beneficial from a client/investor perspective to execute them in a lit trading environment.
· AIMA cautions against radical changes to the existing double volume cap (“DVC”) given the potential to destabilize markets and given the significant resources that have already been expended by industry to operationalize the MiFID II requirements.
· We do not agree with the proposal to separate the definition of conventional periodic auctions and frequent batch auctions (“FBAs”). There are a number of successful market models in Europe and we think that venues should be free to continue to experiment with different models – including FBAs – in order to give traders and investors choice.
· We believe that it would be beneficial if ESMA could publish a list of third-country venues that meet the criteria set out in its 2017 Opinion on Determining third-country trading venues for the purpose of transparency under MiFID II/MiFIR. 
· We strongly support the suggestion that the share trading obligation under Article 23 of MiFIR should exclude third-country shares that have a secondary pool of liquidity on an EU trading venue.
· We do not support the proposal to remove Systematic Internaliser (“SIs”) as eligible execution places for the purposes of fulfilling the share trade obligation – whether for liquid or illiquid securities. We are concerned that such a move would limit investor choice and potentially lead to poorer execution quality in certain situations.

<ESMA_COMMENT_CP_MIFID_EQT_1>


What is your view on only allowing orders that are large in scale and orders in an order management facility to be waived from pre-trade transparency while removing the reference price and negotiated trade waivers? Instead of removing the RP and NT waivers, would you prefer to set a minimum threshold above which transactions under the RP and NT waivers would be allowed? If so, what should be the value of such threshold? What alternatives do you propose to simplify the MiFIR waivers regime while improving transparency available to market participants? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_1>
AIMA strongly opposes the potential removal of the reference price (“RP”) and negotiated trade (“NT”) waivers and would question ESMA’s assertion that the “overall objective of MiFIDII/MIFIR has not been fully achieved”. We note that Figure 7 in the CP itself illustrates the fact that transactions in shares are overwhelmingly (in excess of 90%) executed on trading venue. The fact that some transactions continue to be executed in a manner that is not pre-trade transparent is not an indication that the MiFID II transparency framework is inadequate, but rather that the nature of those transactions is such that it is not necessarily feasible or beneficial from a client/investor perspective to execute them in a lit trading environment. In this regard, we feel it is important to bear in mind the investor protection objective of MiFID II: while transparency can support this, it is not an end in itself, and promoting transparent trading without due consideration of the validity of unlit execution modalities has the potential to hurt investor interests and make European markets less dynamic. For these reasons, we strongly encourage ESMA to consider maintenance of the existing waivers for the time being. 

<ESMA_QUESTION_CP_MIFID_EQT_1>

Do you agree to increase the pre-trade LIS threshold for ETFs to EUR 5,000,000? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_2>

Do you agree with extending the scope of application of the DVC to systems that formalise NT for illiquid instruments?
<ESMA_QUESTION_CP_MIFID_EQT_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_3>

Would you agree to remove the possibility for trading venues to apply for combination of waivers? Please justify your answer and provide any other feedback on the waiver regime you might have.
<ESMA_QUESTION_CP_MIFID_EQT_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_4>

Do you agree with the proposal to report the volumes under the different waivers separately to FITRS? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_5>

What would be in your view an alternative way to incentivise lit trading and ensure the quality and robustness of the price determination mechanism for shares and equity-like instruments? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_6>

Which option do you prefer for the liquidity assessment of shares among Option 1 and 2? Do you have an alternative proposal? Do you think that the frequency of trading should be kept as a criterion to assess liquidity? If so, what is in your view the appropriate thresholds for the percentage of days traded measured as the ratio between number of days traded and number of days available for trading (e.g. 95%, 90%, 85% etc.)? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_7>
Our preference is for Option 1; we do not believe that market capitalization is a relevant criterion in the context of assessing liquidity. 

<ESMA_QUESTION_CP_MIFID_EQT_7>

Do you agree in changing the approach for ETFs, DRs as proposed by ESMA? Do you have an alternative proposal? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_8>

Do you agree in removing the category of certificates from the equity-like transparency scope? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_9>

Do you agree in deeming other equity financial instruments to be illiquid by default? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_10>

Do you agree in separating the definition of conventional periodic auctions and frequent batch auctions? Do you agree with ESMA’s proposal to require the disclosure of all orders submitted to FBAs? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_11>
AIMA does not agree with the proposal to separate the definition of conventional periodic auctions and frequent batch auctions (“FBAs”). Nor do we agree with ESMA’s proposals to require the disclosure of all orders submitted to FBAs. 

One of the key benefits of FBAs is that they eliminate any informational or structural advantage from lower market data or order placement latency.  On central limit order books (or “lit markets”), lower latency traders are more likely to have their orders filled, and more likely to avoid unprofitable fills, if they are incrementally faster than other market participants - even if the speed difference is less than 1mS.

We consider that the nature of FBAs allows a levelling of the playing field by mitigating the effect of the “winner take all” speed component of the matching process.  Their continued availability may also help to slow the latency “arms race”, where market participants must continually upgrade their execution technology to stay competitive.

There are a number of successful market models in Europe and we think that venues should be free to continue to experiment with different models – including FBAs – in order to give traders and investors choice.

We are concerned that the consultation paper singles out FBAs for criticism and disagree with the underlying assumption that all FBAs are identical in their parameters.  To the extent that ESMA does identify that an individual venue is structuring FBAs in a manner that is intended to circumvent MiFID II transparency provisions, supervisory action in respect of that trading venue would be warranted; however, we caution against any approach that seeks to impose change in a blanket manner on systems that in our view contribution positively to price formation and investor choice.  

<ESMA_QUESTION_CP_MIFID_EQT_11>

Do you agree that all non-price forming systems should operate under a pre-trade transparency waiver? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_12>
AIMA does not agree with this suggestion and is not convinced that an adequate distinction can be drawn between price forming and non-price forming systems.

<ESMA_QUESTION_CP_MIFID_EQT_12>

What is your view on increasing the minimum quoting size for SIs? Which option do you prefer?
<ESMA_QUESTION_CP_MIFID_EQT_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_13>

What is your view on extending the transparency obligations under the SI regime to illiquid instruments?
<ESMA_QUESTION_CP_MIFID_EQT_14>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_14>

With regard to the SMS determination, which option do you prefer? Would you have a different proposal? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_15>

Which option do you prefer among Options A, B and C? Would you suggest a different alternative? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_16>
In terms of potential adjustments to the double volume cap (“DVC”), our overall preference is for Option B (eliminate the 4% TV level thresholds and keep the EU level threshold at 8%) to reflect the reality that individual trading venues can have a dominant share of trading in shares subject to the DVC.
<ESMA_QUESTION_CP_MIFID_EQT_16>

Would you envisage a different system than the DVC to limit dark trading? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_17>
In line with our response to Question 1, we would caution against radical changes to the existing DVC given the potential to destabilize markets and given the significant resources that have already been expended by industry to operationalize the MiFID II requirements.

<ESMA_QUESTION_CP_MIFID_EQT_17>

Do you agree in removing the need for NCAs to issue the suspension notice and require trading venues to suspend dark trading, if required, on the basis of ESMA’s publication? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_18>

Do you agree in removing the requirement under Article 5(7)(b)? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_19>

Please provide your answer to the following survey (<= click here to open the survey) on the impact of DVC on the cost of trading for eligible counterparties and professional clients.
<ESMA_QUESTION_CP_MIFID_EQT_20>
[CLICK ON THE WORD “SURVEY” IN THE QUESTION IN ORDER TO PROVIDE YOUR ANSWER]
<ESMA_QUESTION_CP_MIFID_EQT_20>

Do you agree in applying the DVC also to instruments for which there are not 12 months of available data yet? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_21>

Do you agree foresee any issue if the publication occurs after 7 working days instead of 5? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_22>

Do you agree that the mid-month reports should not be published? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_23>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_23>

Do you agree with ESMA’s proposal to include in Article 70 of MiFID II the infringements of the DVC suspensions? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_24>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_24>

Do you agree with ESMA’s assessment that the conditions for deferred publication for shares and depositary receipts should not be subject to amendments? If not, please explain.
<ESMA_QUESTION_CP_MIFID_EQT_25>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_25>

Do you agree with ESMA’s proposal to increase the applicable threshold for ETFs and request for real-time publication for transactions that are below 20,000,000 EUR? If not, please explain.
<ESMA_QUESTION_CP_MIFID_EQT_26>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_26>

Do you agree with ESMA assessment of the level of post trade transparency for OTC transactions?
<ESMA_QUESTION_CP_MIFID_EQT_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_27>

Do you agree with the proposal to report and flag transactions which are not subject to the share trading obligations but subject to post-trade transparency to FITRS? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_28>

What is your experience related to the publication of post-trade transparency information within 1 minute from the execution of the transaction? Do you think that the definition of “real-time” as maximum 1 minute from the time of the execution of the transaction is appropriate/too stringent/ too lenient? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_29>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_29>

Do you agree with ESMA’s approach to third-country trading venues for the purpose of transparency requirements under MiFID II? If no, please explain.
<ESMA_QUESTION_CP_MIFID_EQT_30>
AIMA notes the importance of providing certainty to market participants when it comes to the requirements in respect of post-trade transparency for firms that execute transactions on third-country trading venues that are not covered by an equivalence decision from the European Commission.

The current position, which relies on ESMA’s 2017 Opinion[footnoteRef:6], works adequately and is preferable to a more elaborate framework which could prove more burdensome to apply in practice. [6:  	ESMA70-154-467. Available online at: https://www.esma.europa.eu/sites/default/files/library/esma70-154-165_smsc_opinion_transparency_third_countries.pdf] 


We do, however, believe that it would be beneficial if ESMA could publish a list of third-country venues that meet the criteria set out in the 2017 Opinion, in order to maximise regulatory certainty and promote consistency of approach by market participants.

<ESMA_QUESTION_CP_MIFID_EQT_30>
Do you agree that the scope of the share trading obligation in Article 23 of MiFIR should be reduced to exclude third-country shares? If yes, what is the best way to identify such shares, keeping in mind that ESMA does not have data on the relative liquidity of shares in the EU versus in third countries? More generally, would you include any additional criteria to define the scope of the share trading obligation and, if yes, which ones?
<ESMA_QUESTION_CP_MIFID_EQT_31>
We strongly support the suggestion that the share trading obligation under Article 23 of MiFIR should exclude third-country shares that have a secondary pool of liquidity on an EU trading venue. 

We understand ESMA’s concern that it might not have access to the requisite data to make an assessment of where a security has its primary liquidity pool, but do not see this as an insurmountable problem. As ESMA notes, there are various pieces of information that provide an indication of the jurisdiction of the primary liquidity pool, including ISIN and where the issuer has actively sought an EU listing. 
It is also reasonable to assume that ESMA will be able to obtain data via supervisory or market channels regarding trading outside of the EU.

Accordingly, we believe that ESMA could publish an Opinion that identifies the tests that are relevant to determining the jurisdiction of a security’s primary liquidity pool, indicating any securities that for whatever reason should be treated differently than what their characteristics would otherwise imply.

<ESMA_QUESTION_CP_MIFID_EQT_31>

Would you support removing SIs as eligible execution places for the purposes of the share trading obligation? If yes, do you think SIs should only be removed as eligible execution places with respect to liquid shares? Please provide arguments (including numerical evidence) supporting your views.
<ESMA_QUESTION_CP_MIFID_EQT_32>
AIMA does not support the proposal to remove Systematic Internaliser (“SIs”) as eligible execution places for the purposes of fulfilling the share trade obligation – whether for liquid or illiquid securities.
We are concerned that such a move would limit investor choice and potentially lead to poorer execution quality in certain situations.

We similarly believe that maintaining breadth of execution possibilities is good for the resilience of the market, particularly in stressed trading conditions.

For these reasons we believe that execution via an SI should remain an eligible way for discharging the share trading obligation. 

We also note the potential to reassess the situation as the impact arising from changes to the application of the tick size regime for SIs becomes clear.

<ESMA_QUESTION_CP_MIFID_EQT_32>

Would you support deleting the first exemption provided for under Article 23 of MiFIR (i.e. for shares that are traded on a “non-systematic, ad-hoc, irregular and infrequent” basis)? If not, would you support the introduction in MiFIR of a mandate requiring ESMA to specify the scope of the exemption? Please provide arguments supporting your views.
<ESMA_QUESTION_CP_MIFID_EQT_33>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_33>

Would you support simplifying the second exemption of Article 23 of MiFIR and not limiting it to transactions “carried out between eligible and/or professional counterparties”? Please provide arguments supporting your views.
<ESMA_QUESTION_CP_MIFID_EQT_34>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_34>
What is your view on the increase of volumes executed through closing auctions? Do you think ESMA should take actions to influence this market trend and if yes which one?
<ESMA_QUESTION_CP_MIFID_EQT_35>
AIMA believes the situation could be improved by reducing the length of the trading day, consistent with comments we have made in response[footnoteRef:7] to the LSE’s consultation[footnoteRef:8] on market hours.  [7:  	See https://www.aima.org/resource/aima-and-mfa-response-to-lse-market-hours-consultation.html. ]  [8:  	See https://www.londonstockexchange.com/traders-and-brokers/rules-regulations/change-and-updates/stock-exchange-notices/2019/n1819_attach1.pdf. ] 


Our members report that for many trading venues there are periods of limited trading activity which reduces the level of confidence in intra-day prices and encourages trading at the close.

We also believe that moves to shorten the trading day could have additional benefits in terms of staff wellbeing and could foster greater diversity in the trading function. 

<ESMA_QUESTION_CP_MIFID_EQT_35>
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