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Responding to this paper

ESMA invites comments on all matters in this consultation paper and in_particular_on the
specific questions summarised in Annex I. Comments are most helpful if they:

e respond to the question stated;
¢ indicate the specific question to which the comment relates;
e contain a clear rationale; and
o describe any alternatives ESMA should consider.
ESMA will consider all comments received by 25/11/2020.

All contributions should be submitted online at www.esma.europa.eu under the heading ‘“Your
input - Consultations’.

Instructions

In order to facilitate analysis of responses to the Consultation Paper, respondents are
requested to follow the below steps when preparing and submitting their response:

1. Insert your responses to the questions in the Consultation Paper in the present response
form.

2. Please do not remove tags of the type <ESMA QUESTION_FOTF_1>. Your response to
each question has to be framed by the two tags corresponding to the question.

3. If you do not wish to respond to a given question, please do not delete it but simply leave
the text “TYPE YOUR TEXT HERE” between the tags.

4. When you have drafted your response, name your response form according to the following
convention: ESMA_FOTF_nameofrespondent RESPONSEFORM. For example, for a
respondent named ABCD, the response form would be entitled
ESMA_FOTF_ABCD_RESPONSEFORM.

5. Upload the form containing your responses, in Word format, to ESMA’s website
(www.esma.europa.eu under the heading “Your input — Open consultations” -
“Consultation on the functioning of the Organised Trading Facility regime”).


http://www.esma.europa.eu/
http://www.esma.europa.eu/
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Publication of responses

All contributions received will be published following the close of the consultation, unless you
request otherwise. Please clearly and prominently indicate in your submission any part you do
not wish to be publically disclosed. A standard confidentiality statement in an email message
will not be treated as a request for non-disclosure. A confidential response may be requested
from us in accordance with ESMA’s rules on access to documents. We may consult you if we
receive such a request. Any decision we make not to disclose the response is reviewable by
ESMA’s Board of Appeal and the European Ombudsman.

Data protection

Information on data protection can be found at www.esma.europa.eu under the heading Legal
Notice.

Who should read this paper

This document will be of interest to (i) alternative investment fund managers, UCITS
management companies, EUSEF managers and/or EuUVECA managers and their trade
associations, (ii) distributors of UCITS, alternative investment funds, EUSEFs and EUVECAs,
as well as (iii) institutional and retail investors investing into UCITS, alternative investment
funds, EuSEFs and/or EuVECAS and their associations..


http://www.esma.europa.eu/
http://www.esma.europa.eu/legal-notice
http://www.esma.europa.eu/legal-notice
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General information about respondent

Name of the company / organisation Euronext

Activity Regulated markets/Exchanges/Trading Systems
Are you representing an association? | O

Country/Region Netherlands

Introduction

Please make your introductory comments below, if any
<ESMA_COMMENT_FOTF_1>

We welcome the opportunity to respond to the ESMA consultation with respect to the
functioning of Organised Trading Facilities (OTFs).

While the scope of OTFs is limited to the trading of non-equity products, we agree with ESMA
that this consultation should also address the setup of trading systems, the trading landscape
and the authorisation process.

With this in mind, it is instructive to recall the original MIFID Il goals. As outlined in the recitals?,
the aim was to establish a comprehensive regulatory regime governing the execution of
transactions in financial instruments irrespective of the trading methods used to conclude those
transactions so as to ensure a high quality of execution of investor transactions and to uphold
the integrity and overall efficiency of the financial system.

One of the key pillars of investor protection is ensuring trade execution takes place at a
price based on well informed order flows. Securing such effective and reliable price formation
relies on transparent and liquid markets. While a range of trading venues contributes to the
price formation process in Europe, Regulated Markets hold a central role in guaranteeing and
providing core price formation which is highly relevant for the market as a whole. Indeed, it
also enables many other venues to offer alternative competing execution channels to the
market.

When it comes to equities market structure, MIFID Il sought to strengthen price formation by
moving dark trading to transparent multilateral trading venues. The legislation set out to
achieve this by banning Broker Crossing Networks (via the share trading obligation or STO)
and restricting activity on dark pools (via the double volume cap or DVC).

1 DIRECTIVE 2014/65/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 15 May 2014 on markets in financial
instruments and amending Directive 2002/92/EC and Directive 2011/61/EU, Recital (13).
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However, the MiFID framework has, despite its objectives, failed to strengthen the price
formation process. This failure is rooted in market structure issues which should be the subject
of a thorough analysis and review. Addressing and resolving issues around market structure
will, in our view, have a much greater impact on the transparency of European capital markets
and the price formation process than other proposals such as the consolidated tape which
have been, nonetheless, identified as a seeming single silver bullet to all issues pertaining to
transparency and price formation in the EU.

In this sense, we welcome ESMA'’s decision to tackle some of the issues at the core of the
market structure debate in this consultation and lay out our views on the questions of definitions
and supervisory convergence as raised in the paper below.

ESMA rightly addresses the disparity in the markets when it comes to the authorisation of
multilateral systems. We support the approach suggested by ESMA (paragraph 41) to move
Article 1(7) MIiFID to MiFIR. We agree that divergences in national implementation as well as
in supervisory approaches need to be avoided. Only with a convergent approach towards the
authorisation of multilateral trading venues, creating a level playing field and equal protection
of investors, can a true Capital Markets Union emerge.

Not only do we support the move of the provisions to MiFIR, we believe more steps need to
be taken in order to further enhance investor protection. The concept of multilateral trading is
essential to this discussion. We have witnessed the emergence of platforms within scope of
MIFID lI/MIFIR that may interpret the concept of “multilateral trading” differently. This is
fundamentally inconsistent with the notion of a Single Market and needs to be addressed. Its
persistence poses challenges to investor protection, particularly in cases of platforms offering
retail trading, and the principle of a level playing field.

We suggest a proactive approach by ESMA in respect of ensuring supervisory
convergence in the trading landscape. ESMA has many tools available and we believe
those should be utilised in order to safeguard equal investor protection.

<ESMA_COMMENT_FOTF_1>
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Questions

Q1: What are your views about the current OTFs landscape in the EU? What is your
initial assessment of the efficiency and usefulness of the OTF regime so far?
<ESMA_QUESTION_FOTF_1>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_1>

Q2: Trading in OTFs has been fairly stable and concentrated in certain type of
instruments throughout the application of MiFID Il. How would you explain those
findings? What in your view incentivizes market participants to trade on OTFs?
How do you see the OTF landscape evolving in the near future?

<ESMA_QUESTION_FOTF_2>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_2>

Q3: Do you concur with ESMA’s clarifications above regarding the application of
Article 1(7) and Article 4(19) of MIiFID 1I? If yes, do you agree with the ESMA
proposed amendment of Level 1? Which other amendment of the Level 1 text
would you consider to be necessary?

<ESMA_QUESTION_FOTF_3>

ESMA rightly addresses the disparity in the markets when it comes to the authorisation of
multilateral systems. We support the approach suggested by ESMA (paragraph 41) to move
Article 1(7) MIiFID to MiFIR. We agree that divergences in national implementation as well as
in supervisory approaches need to be avoided. Only with a convergent approach towards the
authorisation of multilateral trading venues, creating a level playing field and equal protection
of investors, can a true Capital Market Union emerge.

Not only do we support the move of the provisions to MIFIR, we believe more steps need to
be taken in order to further enhance investor protection. The concept of multilateral trading is
essential to this discussion. We have witnessed the emergence of platforms within scope of
MIFID II/MIiFIR that may interpret the concept of “multilateral trading” differently. This is
fundamentally inconsistent with the notion of a Single Market and needs to be addressed. Its
persistence poses challenges to investor protection, particularly in cases of platforms offering
retail trading, and the principle of a level playing field.

We suggest a proactive approach by ESMA in respect of ensuring supervisory
convergence in the trading landscape. ESMA has many tools available and we believe
those should be utilised in order to safeguard equal investor protection.

<ESMA_QUESTION_FOTF_3>
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Q4: Do you agree with ESMA’s two-step approach? If not, which alternative should
ESMA consider?
<ESMA_QUESTION_FOTF_4>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_4>

Q5: Do you agree with ESMA’s proposal not to amend the OTF authorisation regime
and not to exempt smaller entities? If not, based on which criteria should those
smaller entities potentially subject to an OTF exemption be identified?

<ESMA_QUESTION_FOTF_5>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_5>

Q6: Which provisions applicable to OTFs are particularly burdensome to apply for
less sophisticated firms? Which Level 1 or Level 2 amendments would alleviate
this regulatory burden without jeopardising the level playing field between OTFs
and the convergent application of MiFID IlI/MiFIR rules in the EU?

<ESMA_QUESTION_FOTF_6>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_6>

Q7: Do you consider that ESMA should publish further guidance on the difference
between the operation of an OTF, or other multilateral systems, and other
investment services (primarily Reception and Transmission of Orders and
Execution of orders on behalf of clients)? If yes, what elements should be
considered to differentiate between the operation of multilateral systems and
these other investment services?

<ESMA_QUESTION_FOTF_7>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_7>

Q8: Do you consider that there are networks of Sis currently operating in such a way
that it would in your view qualify as a multilateral system? Please give concrete
examples.

<ESMA_QUESTION_FOTF_8>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_8>
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Q9: Do you agree that the line differentiating bilateral and multilateral trading in the
context of Sls is sufficiently clear? Do you think there should be a Level 1
amendment?

<ESMA_QUESTION_FOTF_9>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_9>

Q10: What are the main characteristics of software providers and how to categorise
them? Amongst these business models of software providers, which are those
that in your view constitute a multilateral system and should be authorised as
such?

<ESMA_QUESTION_FOTF_10>

Caution should be exercised regulating software solution as trading venues. In many cases
software providers act as a portal to trading venues where the trades are ultimately executed.
Should these software providers be regulated as trading venues, the place of execution will be
blurred and the consequent reporting obligations of the “transaction” will be confusing. We
disagree with ESMA’s assumption in paragraph 71 that the execution of transactions of trading
venues should not prevent software providers to qualify as such. A clear distinction should be
made between technical solutions supporting the ultimate execution and trading venues that
organise the orderbook and related environment.

<ESMA_QUESTION_FOTF_10>

Q11: Do you agree with the approach suggested by ESMA regarding software
providers that pre-arranged transactions formalised on other authorised trading
venues? Do you consider that this approach is sufficient to ensure alevel playing
field or do you think that ESMA should provide further clarifications or propose
specific Level 1 amendments, and if so, which ones?

<ESMA_QUESTION_FOTF_11>

Caution should be exercised regulating software solution as trading venues. In many cases
software providers act as a portal to trading venues where the trades are ultimately executed.
Should these software providers be regulated as trading venues, the place of execution will be
blurred and the consequent reporting obligations of the “transaction” will be confusing. We
disagree with ESMA’s assumption in paragraph 71 that the execution of transactions of trading
venues should not prevent software providers to qualify as such. A clear distinction should be
made between technical solutions supporting the ultimate execution and trading venues that
organise the orderbook and related environment.

<ESMA_QUESTION_FOTF_11>
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Q12: Do you agree with the principles suggested by ESMA to identify a bulletin
board? If not, please elaborate. Do you agree to amend Level 1 to include a
definition of bulletin board?

<ESMA_QUESTION_FOTF_12>

We agree with ESMA’s suggestions
<ESMA_QUESTION_FOTF_12>

Q13: Are you aware of any facility operating as a bulletin board that would not
comply with the principles identified above?
<ESMA_QUESTION_FOTF_13>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_13>

Q14: Market participants that currently operate such systems are invited to share
more detailed information on their crossing systems (scale of the activity,
geographical coverage, instruments concerned, etc...), providing examples of
such platforms and describing how much costs & fees are saved this way as
opposed to executing the relevant transactions via brokers or trading venues.

<ESMA_QUESTION_FOTF_14>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_14>

Q15: Do you consider that internal crossing systems allowing different fund
managers within the same group to transact between themselves should be in
scope of MiFID Il or regarded as an investment management function covered
under the AIFMD and UCITS? Please explain. In your view, should the regulatory
treatment of these internal crossing system be clarified via a Level 1 change?

<ESMA_QUESTION_FOTF_15>

TYPE YOUR TEXT HERE

Q16: Do you agree with the interpretation provided by ESMA regarding how
discretion should be applied and do you think the concept of discretion should
be further clarified?

<ESMA_QUESTION_FOTF_16>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_16>



‘: esmé ESMA REGULAR USE

*

Q17: For OTF operators: Do you apply discretion predominantly in placement of
orders or in execution of orders? Does this depend on the type of trading system
you operate? Please explain.

<ESMA_QUESTION_FOTF_17>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_17>

Q18: For OTF clients: Do you face any issue in the way OTF operators exercise
discretion for order placement and order execution? If so, please explain. Does
it appear to be used regularly in practice by OTF operators?

<ESMA_QUESTION_FOTF_18>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_18>

Q19: Do you think ESMA should clarify any aspect in relation to MPT or that any
specific measure in relation to MPT shall be recommended?
<ESMA_QUESTION_FOTF_19>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_19>

Q20: In your view what is the difference between MPT and riskless principal trading
and should this difference be clarified in Level 1?. In addition, what, in your view,
incentivizes a firm to engage in MPT rather than in agency cross trades (i.e.
trades where a broker arranges transactions between two of its clients but
without interposing itself)?

<ESMA_QUESTION_FOTF_20>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_20>

Q21: Do you agree with ESMA’s proposal to clarify that the prohibition of investment
firms or market operators operating an MTF to execute client orders against
proprietary capital or to engage in matched principal trading only applies to the
MTF they operate, in line with the same wording as applicable to regulated
markets?

<ESMA_QUESTION_FOTF_21>

TYPE YOUR TEXT HERE
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<ESMA_QUESTION_FOTF_21>
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