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Response Form to the Consultation Paper on Review of MAR Guidelines on delay in the disclosure of inside information and interactions with prudential supervision   





Responding to this paper 
ESMA invites comments on all matters in this consultation paper and in particular on the specific questions. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 27 August 2021. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
Please do not remove tags of the type <ESMA_QUESTION _MRGL_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_MRGL_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_MRGL_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open Consultations” ->  Consultation Paper on Review of MAR Guidelines on delay in the disclosure of inside information and interactions with prudential supervision”). 
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.
Who should read this paper
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is primarily of interest to the banking sector, but responses are also sought from any other market participant including trade associations and industry bodies, institutional and retail investors, consultants and academics.
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General information about respondent
	Name of the company / organisation
	Italian Banking Association (ABI)
	Activity
	Banking sector

	Are you representing an association?
	☒
	Country/Region
	Italy




Please make your introductory comments below, if any.  
<ESMA_QUESTION_MRGL_0>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MRGL_0>


































Questions

Q1 : Do you agree with the proposed amendment to the MAR Guidelines in relation to redemptions, reduction and repurchase of own funds?  
<ESMA_QUESTION_MRGL_1>
We understand the attempt to coordinate prudential supervision rules with MAR. However, we are concerned about the qualification as inside information of the decisions to redeem, reduce and repurchase own funds taken by the issuer and subject to the authorisation of the Prudential Competent Authority. In our view, the decision to redeem, reduce and repurchase own funds instruments subject to the Prudential Competent Authority’s authorisation lacks the certainty, which is a prerequisite for the precision of the information required by MAR. The information becomes precise only when the authorisation is received by the issuer.
The lack of precision of the information and the possibility that such partial information may actually mislead the public are, in our view, the rationale of Article 28(1) of CDR 241/2014, which provides that redemptions, reductions and repurchases of own funds instruments shall not be announced to holders of the instruments before the institution has obtained the prior approval of the Prudential Competent Authority.
It should be noted that, in order to be able to qualify an information as inside information, the issuer should assess whether there is a stable, objective and sufficiently concrete evidence that leads to believe that circumstances or events to which the information refers may reasonably occur. Such evidence is generally not present in the case of the requests for redemption, reduction and repurchase of own funds, which may not be authorised by the Prudential Competent Authority or may be subject to conditions.
Decisions on the redemption, reduction and repurchase of own funds become concrete once they have been authorised by the Prudential Competent Authority. It is only at this stage that such decisions can comply with the requirement of precision and take the characteristics of an inside information, with the following obligations of disclosure to the market or the activation of the delay procedure (if the conditions are met).
Moreover, it should be noted that, according to widespread best practices, issuers usually adopt organisational and procedural mechanisms aimed at extending the monitoring of the circulation of information to a phase preceding the qualification of such information as inside information. This ensures adequate protection against the issuer's risk of incurring a breach of MAR rules.
It is worth mentioning that in Italy, Consob has published specific guidelines on the management of inside information in which it suggests the opportunity for the issuer to identify the individual pieces of information which, in the near future, may become inside information (i.e. “Relevant Information”) and to monitor the circulation of specific Relevant Information, also using the Relevant Information List tool.
In view of the above, we believe that there is no reason, as proposed by ESMA, to supplement the guidelines.<ESMA_QUESTION_MRGL_1>

Q2 : Do you see other areas of interactions between MAR transparency and other supervisory frameworks where the same approach should be pursued? 
<ESMA_QUESTION_MRGL_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MRGL_2>

Q3 :  Do you agree with the proposed amendment to the MAR Guidelines in relation to draft SREP decisions and preliminary information related thereto?
<ESMA_QUESTION_MRGL_3>
In this regard, while appreciating the acknowlegment by ESMA of the impact of immediate public disclosure of information constituting the draft SREP decision, we are concerned about the formation of inside information in the context of Draft SREP decisions. This is due to the non-final nature of the resulting information and therefore the lack of the requirement of precision. The information become precise only as a result of an articulated dialogue between the Authority and the issuer, with the possibility, which cannot be excluded in advance, that the initial contents of the draft SREP letter could be amended, even significantly. More generally, the preliminary nature of the draft SREP decisions received by the issuer implies that they are not suitable for public disclosure. If the same information is disclosed and then changed at the end of the SREP, it could even be misleading for the market. This is also due to the confidentiality constraints imposed by the Authority itself and the possibility that relations with the Authority and the successful outcome of the ongoing discussion could be affected.
The outcomes of the SREP process, with which banks must comply, are only those indicated in the final SREP letter and it is the SSM that defines them precisely. Thus, only the final communication, formally notified by the ECB, determines the precision of the information and the related obligations to communicate it to the market or to activate the delay procedure when the conditions are met.
The concept of “preliminary information” introduced in the text of the guidelines also raises significant concerns. This is because if the information relating to draft SREP decisions lacks the requirement of precision, neither can the related preliminary information be otherwise precise. We therefore stress that neither the draft SREP decisions nor the related preliminary information can potentially take the form of inside information.
As mentioned in answer Q1, the issuer also adopts organisational and procedural mechanisms based on well-established practices to map the evolution of relevant information to inside information.  
In view of the above, we do not agree with ESMA's proposal to supplement the guidelines.
 <ESMA_QUESTION_MRGL_3>

Q4 : Do you agree with the proposed amendments to the MAR Guidelines in relation to P2R?
<ESMA_QUESTION_MRGL_4>
In view of its precise and material nature, we agree with ESMA's proposal on the qualification of P2R as potential inside information, subject to the issuer's assessment of the price sensitiveness of the individual case upon receipt of the relevant final decision.
.<ESMA_QUESTION_MRGL_4>

Q5 : Do you agree with the proposed amendments to the MAR Guidelines in relation to P2G?
<ESMA_QUESTION_MRGL_5>
Without prejudice to the issuer's assessment of the specific case, it should be clarified that, in principle, only quantitative requirements (P2R) that are binding on the issuer are deemed to be inside information.
We consider that qualitative requirements and recommendations (including P2G), which are not binding on the issuer, do not in themselves become inside information, simply because they are included in the final SREP decisions.
Moreover, it is considered that public disclosure of P2G data alone, unrelated to a broader and more complete information context concerning the issuer itself, could be misleading for the market and could damage the perception of the issuer’s soundness.
It is therefore appropriate to specify that, without prejudice to the issuer’s assessment of the specific case, the P2G disclosure is not in principle to be considered mandatory <ESMA_QUESTION_MRGL_5>

Q6 : With regard to the examples listed in paragraph 130, do you agree with the examples when P2G may not be price sensitive, and do you consider it useful to list these examples in the MAR Guidelines? 
<ESMA_QUESTION_MRGL_6>
TYPE YOUR TEXT HERE 
<ESMA_QUESTION_MRGL_6>

Q7 : Do you see other cases where P2G may not be price sensitive? 
<ESMA_QUESTION_MRGL_7>
[bookmark: _Hlk79159877]TYPE YOUR TEXT HERE
<ESMA_QUESTION_MRGL_7>

Q8 : Do you agree with the proposed approach in relation to other supervisory measures? 
<ESMA_QUESTION_MRGL_8>
We agree with ESMA's approach.
<ESMA_QUESTION_MRGL_8>

Q9 : Do you see any other element that ESMA should consider in a potential amendment to its MAR Guidelines?
<ESMA_QUESTION_MRGL_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MRGL_9>
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