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Response Form to the Consultation Paper on the amendement of Article 19 of CSDR RTS on Settlement Discipline







Responding to this paper 
ESMA invites comments on all matters in this consultation paper and in particular on the specific questions. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 9 September 2022
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
Please do not remove tags of the type <ESMA_QUESTION _SETD_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_SETD_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_SETD_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open Consultations” ->  Consultation Paper on the clearing and derivative trading obligations in view of the benchmark transition”). 
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.

Who should read this paper
All interested stakeholders are invited to respond to this consultation paper. In particular, this paper may be specifically of interest to CCPs, CSDs and their clients.
[bookmark: _Toc515564428]


General information about respondent
	Name of the company / organisation
	Association for Financial Markets in Europe (AFME)
	Activity
	Banking sector

	Are you representing an association?
	☒
	Country/Region
	Europe































Questions
Do market participants support removing the special process of collection and distribution of penalties by CCPs for cleared transactions? Please provide justifications, if possible supported by quantitative data.
<ESMA_QUESTION_SETD_1>
Yes. The current process creates additional complexity and has required technology development by all parties involved. This creates an additional layer of actors to the collection/distribution process and has resulted in less harmonisation and standardisation of the penalties process.
In the current process, participants are required to follow two different operational frameworks. These bifurcated reporting and payment processes increase the number of reconciliations and the scale of operational support.
Removing the CCPs from the process of cash penalties collection will:
· Reduce risk and simplify the operating environment for market participants
· Result in a unique reporting/payment process per market/CSD, where market participants would benefit from a streamlined resource allocation.
· Increase transparency of what trades have incurred penalties and improve reconciliation, since not all CCPs are currently able to provide a transactional breakdown, whereas CSDs do.
· Limit the number of intermediaries in the penalties collection chain, thus reducing the touchpoints and any potential delays in the reporting/payment of cash penalties.
· Simplify usage of the ‘CMPU’ flag in the cash penalties reporting process. This flag is currently being used inconsistently and incorrectly by some CCPs, CSDs and certain settlement agents, which ultimately leads to a divergence from agreed market practices.
· Make it clearer that penalties should only be applied by CSDs.
· Create an uniform process for cleared transactions should the CCP be a participant of a CSD or not
The additional complexity of the process resulted in scenarios where participants were debited twice for a single penalty (i.e., by both the CSD and the CCP). Data provided by two firms show respectively total erroneous charges of approx. 184k EUR and 110k EUR for the period February 2022 - May 2022, which had to be recovered from the CCP. 

With respect to the infrequent issue of ‘imbalanced positions’ as described in paragraphs 13 – 16, AFME’s preference is for CCPs to establish rules to assign these costs to identified clearing members, rather than mutualising among all clearing members. 
<ESMA_QUESTION_SETD_1>

Do market participants support amending Article 19 of the CDR on Settlement Discipline as suggested in Annex IV? Please provide justifications, if possible supported by quantitative data.
<ESMA_QUESTION_SETD_2>
Yes. The proposed amendments to Article 19 would achieve the stated objectives and result in a simplification of the process for market participants. However we believe this draft amendment should take the opportunity to state that only CSDs may penalise a failing settlement. In other words, the proposed new Article 19(b) should represent the only case where CCPs may be involved in the application of penalties.
AFME notes that the challenges with the current Article 19 were recognised and highlighted by a broad spectrum of industry participants, well in advance of the entry into force of the RTS on settlement discipline. It is regrettable that the proposed amendment to Article 19 could not be enacted prior to its entry into force to avoid unnecessary implementation and compliance costs for market infrastructures and their users.
<ESMA_QUESTION_SETD_2>

Do market participants support delaying the application of the envisaged amendment by six months after the publication of the amending RTS in the Official Journal of the EU? If not, what would be appropriate implementation period in your view? Please provide explanations.
<ESMA_QUESTION_SETD_3>
AFME believes that the benefits of removing the CCPs from the CSDR cash penalties process is clear and we therefore recommend that the amendment is introduced without delay, since the burden imposed by a bifurcated regime is ultimately detrimental to the smooth running of the CSDR cash penalties regime and the EEA’s capital markets. 
We acknowledge that collaboration and transparency from the FMIs is essential, as it is the need for any technical requirements to be fully tested to ensure that the whole industry can be confident that all cleared trades will be included in the CSDs’ daily/monthly reporting and payment processes and that any changes implemented do not impact the operation of the broader cash penalties regime.
We recommend that a 6-month delay should only be considered as the latest implementation date for each CSD to take over the process and urge that those CCPs and CSDs who are able to implement an amendment sooner should not be prevented from doing so.
In this respect, we would invite ESMA to draw its attention on two key points:
1) First and foremost, all the operational aspects pertaining to the concrete implementation of the proposed changes should be clarified ex ante. In particular, it would be of paramount importance to receive clarification by ESMA on the following two aspects:
a. With regards to any operational tests and, more specifically, their deployments, further clarification is required on whether these would be run in a “test environment” or during a “dry-run” period (i.e., within the “production environment”) with the concurrent suspension in the application of penalties.
b. In relation to the reporting of penalties collection/redistribution, it is still unclear whether the CCPs will continue to send such reports (consistently with the current practice) based on MT537 messages received from CSDs/ICSDs or whether the CCPs will stop producing and sending such reports.
2) When addressing the issue of the “implementation timeline”, ESMA should carefully consider the ‘knock-on’ effects that might occur across the whole settlement chain in the instance where one of the operators of the chain experiences operational problems (as it was the case during the first implementation phase of the settlement discipline after 1st February 2022, when some delays by CSDs actually had implications for CCPs and, consequently, for other participants to the settlement system).
<ESMA_QUESTION_SETD_3>
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