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Reply Form
to the Consultation Paper on Draft technical advice concerning MAR and MiFID II SME GM


Responding to this Consultation Paper 
ESMA invites comments on all matters in this Consultation Paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 13 February 2024. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
•	Insert your responses to the questions in the Consultation Paper in this reply form. 
•	Please do not remove tags of the type < ESMA_QUESTION_LATA_0>. Your response 	to each question has to be framed by the two tags corresponding to the question.
•	If you do not wish to respond to a given question, please do not delete it but simply 	leave the text “TYPE YOUR TEXT HERE” between the tags.
•	When you have drafted your responses, save the reply form according to the following 	convention: ESMA_CP1_ LATA_nameofrespondent. 
	For example, for a respondent named ABCD, the reply form would be saved with the 	following name: ESMA_CP1_ LATA_ABCD.
•	Upload the Word reply form containing your responses to ESMA’s website (pdf 	documents will not be considered except for annexes). All contributions should be 	submitted online at www.esma.europa.eu under the heading ‘Your input - 	Consultations’.

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise.  Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is of primary interest to issuers, including SMEs, and trading venues, but responses are also sought from any other market participant including trade associations and industry bodies, institutional and retail investors, consultants and academics.


General information about respondent
	Name of the company / organisation
	Genoa Centre for Law and Finance (University of Genoa)
	Activity
	Academic research
	Are you representing an association?
	☐
	Country / Region
	Italy


Questions
Q1 Do you agree with the definition of protracted processes provided? 
<ESMA_QUESTION_LATA_1>
Yes, we agree with ESMA's definition of “protracted process” as “a series of several actions or steps spread in time which need to be performed, in order to achieve a pre-defined objective or result”, as opposed to the notion of “one-off event”.
<ESMA_QUESTION_LATA_1>

Q2 Do you agree with the identified categories of processes and general principles?
<ESMA_QUESTION_LATA_2>
Yes, we believe that the categories and general principles identified by ESMA are sufficiently clear to help issuers interpret the cases not included in the non-exhaustive list of “final events or circumstances” and the relative “moment of disclosure of inside information”, thereby promoting greater legal certainty in their favour. As to their content, we find that they strike a fair balance between reducing administrative burdens for issuers and ensuring sufficient investor protection.
<ESMA_QUESTION_LATA_2>

Q3 Do you agree that for protracted processes that are entirely internal to the issuer the moment of disclosure should be the moment when the corporate body having the decision power has taken the decision to commit to the outcome of the process?
<ESMA_QUESTION_LATA_3>
Yes, we agree with ESMA's approach. We also suggest further clarifying the definition of “governing body” by specifying in the Proposed Delegated Act the meaning of “competent bodies […] having the decision power under national law or bylaws” to adopt the decision (Proposed Delegated Act, Annex I). This can be done by specifying, in Article 2 or in Annex I, what ESMA believes is the relevant competent body when the shareholders general meeting or the supervisory board  has the final say on the decision (ESMA Consultation Paper, p. 19, paras 59-61). We suggest defining it as “the power to adopt a decision that is binding on the company or, even if the decision is not immediately binding, because it becomes so only after approval by a second body, when this second body is the general meeting of shareholders or the supervisory board”.
We believe that this definition promotes legal certainty to the benefit of the issuer, as it increases consistency with the approach followed by ESMA in Q4. It allows for precise identification of the “governing body” in internal proceedings in which the same decision is subject to subsequent approval by different bodies. In such situations, it would be otherwise difficult for issuers to identify the body that possesses “decision power” and, consequently, to determine the “final event” and the “moment of disclosure”.
<ESMA_QUESTION_LATA_3>

Q4 Do you agree that in presence of a governance structure that foresees the approval of another body further to the management body’s decision, the disclosure obligation should take place as soon as possible after the decision of the first body?
<ESMA_QUESTION_LATA_4>
Yes, we agree with ESMA's approach. We suggest, consistent with the definition of “governing body” provided in our answer to Q3, specifying two additional conditions that the “governance structure” must fulfil, in addition to the approval of the governing body’s decision by another body of the company, to trigger the disclosure obligation. We suggest specifying in the Proposed Delegated Act, Art. 2 or Annex I, that the “first body” should be identified according to the provision we phrased under Q3.
We believe that this approach promotes legal certainty in favor of the issuer as it makes it possible to exclude with certainty from the disclosure obligation preparatory acts that are purely internal to the company, the content of which is already sufficiently complete to coincide with that of the final decision. This is the case where the corporate governance of the company provides for complex procedures in which the draft of a decision is subsequently approved by several bodies. Without clarification, each of these decisions would risk triggering the disclosure obligation. Such a scenario would clearly undermine the objectives of the regulatory framework on protracted processes. The proposed specification consequently circumscribes the scope of the provision, in consistency with the regulatory rationale followed by ESMA, to cases in which it is appropriate to anticipate the moment of disclosure with respect to the approval of the second body, since the decision of the first body will be made public in any case or is sufficiently certain (ESMA Consultation Paper, p. 20, paras 60-62). Thus, the disclosure obligation would be triggered in the cases expressly provided for by ESMA where the management decision must be approved by the shareholders' meeting or the supervisory board and similar cases which are not expressly regulated, without creating uncertainty with regard to other internal procedures.
<ESMA_QUESTION_LATA_4>

Q5 Do you agree that for protracted processes involving the issuer and another party different from a public authority, the moment of disclosure should be when the competent bodies/persons of all parties involved, having the decision power under national law or bylaws, have taken the decision to sign off to the agreement?
<ESMA_QUESTION_LATA_5>
Yes, we agree with ESMA's approach. We believe, specifically, that it is appropriate for the disclosure requirement to take place as soon as possible after the decision of the competent bodies of all parties involved, even when subsequent approval by another body is required in the hypotheses mentioned above. We suggest, for the sake of clarity and consistency, to refer to the same wording we phrased under Q3 and Q4.
<ESMA_QUESTION_LATA_5>

Q6 Do you agree that for protracted processes that are driven by a public authority with the involvement of the issuer, the moment of disclosure should be when the issuer has received the final decision from the public authority, even where the issuer and the public authority previously exchanged preliminary information that may on its own amount to inside information?
<ESMA_QUESTION_LATA_6>
Yes, we believe that such an approach is consistent with the regulatory rationale of the new protracted process framework, as it avoids the premature disclosure of information, with the risk of misleading the public
<ESMA_QUESTION_LATA_6>

Q7 Do you agree that for protracted processes that are triggered by the issuer and whose final outcome is decided by a public authority, two separate processes should be identified, and the moment of disclosure should occur upon completion of each of them as above outlined?
<ESMA_QUESTION_LATA_7>
Yes, we agree with ESMA's approach. We consider it appropriate for the first disclosure obligation to take place as soon as possible after the company's decision, as it constitutes a significant commitment of which the market should be informed in a timely manner, even if the information is not intended to be made public prior to the decision of the public authority. At the same time, we also see the risk that the separation of the two processes could lead to premature disclosure when a positive outcome of the second (administrative) process cannot be expected with a sufficient level of certainty. We therefore suggest ESMA clarifies in its forthcoming new Guidelines on delayed disclosure that in the context of protracted processes that are triggered by the issuer, and whose final outcome is decided by a public authority, issuers have a legitimate interest to delay disclosure of inside information.
<ESMA_QUESTION_LATA_7>

Q8 Do you agree that a hostile takeover can be considered a one-off event? Do you agree with the moment for disclosure identified for takeover processes? 
<ESMA_QUESTION_LATA_8>
Yes, we agree with ESMA's position. We suggest improving the definition of ‘‘takeover bid received by the issuer’ in the Proposed Delegated Act, Annex 1, No. (A)(3). We believe that, in its proposed phrasing, the Annex does not reflect the distinction made by ESMA between “friendly takeover” and “hostile takeover” (ESMA Consultation Paper, p. 24, para. 80-81), according to which only the former is “protracted process”, while the latter is “one-off event”. The current wording seems, in fact, applicable to both circumstances. We therefore suggest amending the definition to “friendly takeover bid received by the issuer”.
<ESMA_QUESTION_LATA_8>

Q9 Do you agree with the proposed approach in relation to financial reports, profit warnings, earning surprises and forecasts? In particular, do you agree that profit warnings and earning surprises are to be considered as one-off events and as such should not be included in the list of protracted processes?
<ESMA_QUESTION_LATA_9>
Yes, we agree with ESMA's approach in relation to financial reports, profit warnings and earning surprises.
However, while we agree that profit warnings and earning surprises can occur as "one-off events", we believe this might not always be the case, in particular when ascertaining those developments requires an internal process. To make the legal framework for profit warnings and earning surprises more certain, we suggest ESMA considers adding some clarification.
First, we suggest that the two notions of profit warnings and earning surprises be further specified, as it may not be easy to identify precisely which events trigger a disclosure duty in such cases, and when. We believe that three problems arise: a) whether profit warnings and earning surprises trigger disclosure only when certain or also when they are only probable; b) which forecasts constitute the benchmark against which they are compared; c) how much they must deviate from the benchmark. 
We suggest specifying that "profit warnings" and "earning surprises" require that the company has previously made public statements or communications that contain sufficiently precise profit or loss forecasts and it becomes certain that the company will realize profits or losses that deviate significantly from those forecasts. Ascertaining these conditions may require a protracted process that is similar to those relating to financial reports. In such cases, we suggest specifying that ascertaining “profit warnings” and “earning surprises” may be part of a protracted process. This could be specified in a footnote after the words “Financial reports or interim financial reports” in Proposed Delegated Act, Annex 1, No. (C)(11), relating to “financial reports or interim financial reports”, in the field “protracted process”.
We believe that this approach promotes legal certainty in favor of issuers, being consistent with ESMA's view on the peculiar characteristics of the protracted process of approval of financial reports: “as the figure collection and validation may be spread over time” and since this makes it “hard to identify a specific moment in which the figures were identified and confirmed” (ESMA Consultation Paper, p. 25, para. 86), other than the final approval of the report, we believe that unless such figures certainly deviate from precise expectations generated by the company itself, their early disclosure would risk mislead the public. As this would be contrary to the regulatory rationale of the protracted process framework, we believe that such figures should be only disclosed after the decision by the governing body that is generally in charge of approving the financial reports.
<ESMA_QUESTION_LATA_9>

Q10 Do you agree with the proposed approach in relation to recovery and resolution protracted process?
<ESMA_QUESTION_LATA_10>
Yes, we agree with ESMA's approach. We believe it effectively balances the need for investor protection through full and timely disclosure with the need to ensure the specific objectives of the credit institutions’ framework.
<ESMA_QUESTION_LATA_10>

Q11 Do you consider the list of protracted processes sufficiently comprehensive? Do you agree with the proposed moment of disclosure? Would you add or remove any process?
<ESMA_QUESTION_LATA_11>
Yes, we consider the list to be sufficiently comprehensive. We generally agree with the identification of the moment of disclosure. We do not deem it necessary to add or remove any process from the list.
<ESMA_QUESTION_LATA_11>

Q12 Do you agree that the inside information to be delayed may in some cases be assessed against more than one announcement, whenever a clear conclusion about the issuer’s position on the subject matter cannot be drawn exclusively on the basis of the very latest communication?
<ESMA_QUESTION_LATA_12>
Yes, we believe that ESMA’s approach promotes investor protection. We consider it appropriate to further specify in which cases “it is not possible to draw a clear conclusion on the issuer's position on the subject solely on the basis of the latest communication”. To this end, we suggest introducing a “safe harbour clause” specifying that the issuer can include in any of its public statements or communications an explicit warning to investors that the only relevant information on which they should rely to establish the issuer’s position on the subject matter is that contained therein. Such warning must be drafted in a precise, clear and comprehensible manner. We believe that in such a case, only the public statement or communication containing such warning should be considered as “latest communication”, without other previous public statements and communications being taken into account. The safe-habour clause could be inserted after the words “the issuer should also take into account other previous announcements”, in the Proposed Delegated Act, Recital 9. 
We believe that in this manner a balance can be achieved between the issuer's need for legal certainty and the investor's need for protection. Consistent with the regulatory rationale of the Amending Regulation, as it modified Article 17(4)(b) of MAR, the issuer, on the one hand, is able to know with clarity the conditions of delay of the information, through reference to information that it has voluntarily disclosed through its own public statements or communications, the investor, on the other, is placed in the condition of knowing with certainty what information to rely on to determine its own investment choice.
<ESMA_QUESTION_LATA_12>

Q13 Do you agree with the list of communications presented in Article 4 of the draft delegated act? Do you consider it sufficiently comprehensive, or do you deem that any other cases should be added?
<ESMA_QUESTION_LATA_13>
Yes, we agree with the list. We consider it sufficiently comprehensive: firstly, because of the exhaustive lists of specific hypotheses of communication to the public in the Proposed Delegated Act, Article 4 (a) to (g), secondly, by virtue of the catch-all clause in Article 4 (h), which includes “any other communication capable of reaching the public and delivered by any person perceived as representing the issuer”.
<ESMA_QUESTION_LATA_13>

Q14 Do you agree with the list of situations where there is a contrast between the inside information to be delayed and the latest announcement or communication as presented by ESMA in [Annex II] of the proposed Delegated Act (Annex IV of this CP)? Do you consider it sufficiently comprehensive, or do you deem that any other situations should be added?
<ESMA_QUESTION_LATA_14>
Yes, we agree with the list. We consider it sufficiently comprehensive, covering the main relevant events that concern the issuer. We further suggest adding to the proposed non-exhaustive list of events that trigger the disclosure obligation, an exhaustive list of situations in which the event is certainly not relevant and does not trigger it. This proposal appears to be consistent with the mandate given by the Commission to ESMA, on the basis of Article 17(2) of MAR as amended by the Listing Act, in that an exhaustive list of the kind we suggest can be shaped as a list of safe-harbour situations that contributes, in the negative, to defining the list of non-exhaustive situations. Thus, for example, the situations in the Proposed Delegated Act, Annex 2, No. (5) to (9), all relate to a “material change” in events or circumstances concerning the issuer and previously announced by the issuer. As the notion of material change is largely undefined, for each item in the list, a “materiality threshold” could be identified, as to which changes are not material enough to be considered in contrast with the latest public announcement or other types of communication. We believe that this solution is able to guarantee greater legal certainty to issuers, without harming the protection of investors. We believe, specifically, that since it is an exhaustive list of situations in which there is certainly no conflict with the latest communication, this does not in any way hinder the analogical application of the cases of the non-exhaustive list in which such conflict exists.
<ESMA_QUESTION_LATA_14>

Q15 Do you have any views on the methodology used to conduct the analysis?
<ESMA_QUESTION_LATA_15>
We agree with the methodology proposed by ESMA to conduct the analysis.
<ESMA_QUESTION_LATA_15>

Q16 Do you agree that the methodology of calculation in Article 78(1) of CDR 2017/565 to assess if the SME GM meets the 50% criterion is suitable? Please explain.
<ESMA_QUESTION_LATA_16>
Yes, we believe the methodology is suitable. We agree with ESMA that it is sufficiently precise compared to alternative methodologies. We, specifically, believe that the other proposed options to identify the reference period as “a) one day”, “b) a period of at least 180 days in the previous year” (ESMA Consultation Paper, p. 38, para. 155) make the calculation overly dependent on temporary market fluctuations (e.g. a temporary crisis that affects SMEs more than other companies and drives them out of the market).
<ESMA_QUESTION_LATA_16>

Q17 Do you agree that the requirements in Article 78(1) of CDR 2017/565 ensure that the refusal to be registered as an SME GM does not simply occur as a result of a temporary failure to comply with the requirements specified in Article 33(3) of MiFID II? Please explain.
<ESMA_QUESTION_LATA_17>
Yes, we agree with ESMA. We believe that the chosen methodology ensures that a refusal to be registered as an SME GM does not occur simply as a result of a temporary failure to meet the prescribed requirements. Firstly, we believe, as stated in our response to Q16, that compared to the other proposed methodologies, it ensures that the calculation is not exposed to momentary market fluctuations. Secondly, we believe that the methodology is consistent with the provisions of Article 79 of CDR 2017/565, according to which deregistration happens only if the 50% threshold is not met for three consecutive years (ESMA Consultation Paper, p. 47, para 213). We believe that together the two provisions ensure that the persistent qualification of the MTF as a GM SME depends on a structural inability to meet the 50 % threshold.
<ESMA_QUESTION_LATA_17>

Q18 Do you agree with the proposal not to specify further the requirements in Articles 78(2)(a) and 78(2)(b) of CDR 2017/565? Please elaborate.
<ESMA_QUESTION_LATA_18>
Yes, we agree with ESMA's view not to further specify the requirements in Articles 78 (2)(a) and 78(2)(b) of CDR 2017/565, as this ensures sufficient flexibility for MTFs in establishing SME GMs.
<ESMA_QUESTION_LATA_18>

Q19 Do you agree with the proposal not to modify the requirements currently included in Articles 78(2)(c), (d) and (f) of CDR 2017/565? Please elaborate.
<ESMA_QUESTION_LATA_19>
Yes, we agree with ESMA's approach, as it minimizes the administrative burden for issuers on SME GMs.
<ESMA_QUESTION_LATA_19>

Q20 Do you agree with the proposal to align the requirement in Article 78(2)(e) of CDR 2017/565 with those of the Growth Issuance Prospectus by requiring a statement on the working capital only for share issuances? Please elaborate. 
<ESMA_QUESTION_LATA_20>
Yes, we consider it appropriate to align the two provisions in order to reduce the administrative burden for issuers. We believe that, since the Growth Issuance Prospectus finds its preferred place of application precisely in SME GMs, it is reasonable to remove the requirement also with respect to the admission document.
<ESMA_QUESTION_LATA_20>

Q21 Do you agree with the proposal to include in Article 78(2)(g) of CDR 2017/565 the requirement that the financial reports published by SME GM issuers should be subject to audits?
<ESMA_QUESTION_LATA_21>
We agree with ESMA that requiring financial reports be subject to audits can significantly increase investor protection. At the same time, however, this can increase costs upon issuers having securities admitted to trading on SME GMs. We therefore suggest fostering some level of standardization within an optional regime. This should be accompanied by provisions specifying the scope and subject matter of such an optional regime, to provide more legal certainty for issuers.
Firstly, we suggest specifying that SME GMs should determine if and, if so, which financial reports should be subject to audit. Market practices in this regard are in fact diverse. While almost all SME GMs do provide for a common audit requirement for annual reports, most do not provide for an audit requirement for interim reports (e.g. Euronext Growth, Euronext Growth Milan, First North Growth Market, Prague Stock Exchange – START Market), which is only provided for by the regulations of some markets (e.g. BME Growth). At the same time, new SME GM (or new segments within existing SME GM) might wish to facilitate market access by keeping a lighter-touch regime, provided they point out the risks connected with the lack of audit requirements. We therefore suggest the choice should be left, as in the current system, to the individual SME GM, subject to proper information to investors. The proposed solution therefore avoids imposing undue administrative burdens to the benefit of issuers.
Secondly, we suggest clarifying the definition of audit. We consider this appropriate to promote legal certainty, as the notion of audit can be interpreted differently as to its requirements. We suggest that audit should refer to the notion of “statutory audit” as defined in Directive 2006/43/EC, Article 2(1) and as implemented by the regime of the Member State to which the SME GM is subject. SME GM should therefore decide whether to op into such audit regime. We believe that this solution is consistent with the regulatory rationale followed by ESMA, as it can provide flexibility and legal certainty in favour of SME GMs, while ensuring sufficient investor protection.
<ESMA_QUESTION_LATA_21>

Q22 Do you agree with the proposal not to modify Articles 78(2)(h) and (i) of CDR 2017/565? Please elaborate.
<ESMA_QUESTION_LATA_22>
Yes, we agree not to change the current provisions. We share ESMA's view not to reiterate the proposal, made in the 2020 Report on SME GMs, to extend the disclosure requirement to financial reports up to one year prior to admission to trading. It is true that some SME GMs require the disclosure of financial reports – as requirement for the admission to trading - up to one year (e.g. Euronext Growth Milan;) or two years (e.g. Euronext Growth; First North Growth) prior to admission to trading. It is true at the same time that many of these markets have flexible rules, which allow for the admission of companies in respect of which no financial reports existed (e.g. Euronext Growth Milan; First North Growth). We believe that such market practices are consistent with the comments made by market participants in response to the 2020 Report. We agree with ESMA that this flexibility should be preserved, leaving it to the SME GMs to set the requirements on a discretionary basis.
<ESMA_QUESTION_LATA_22>

Q23 Do you agree with the proposals to meet the first and the second requirements under Article 33(3a) (a) and (b)? Please explain.
<ESMA_QUESTION_LATA_23>
Yes, we agree with ESMA's proposals. We agree with the use of the MIC code to identify the market segment and the transactions conducted within it. We believe that it allows a precise distinction to be made between the specific GM SME segment and its transactions and the other segments operated by the same MTF.  For the sake of clarity, we suggest specifying that the MIC code is ‘under ISO 10383, as relevant to 20022’. It is true that MIC is part of the “data layer” of ISO 20022 standard. The latter considers, however, MIC as part of a broader financial messaging system, whereas MIC is specifically the subject of ISO 10383. Consistent with ESMA's view that individual MTFs may discretionally, but are not obliged to, adopt higher standards (ESMA Consultation Paper, p. 47, para. 206), and in order to avoid improper broad interpretations that require the application of other standards under ISO 20022, we suggest specifying that the provision is limited to ISO 10383.
<ESMA_QUESTION_LATA_23>

Q24 Do you agree with the proposals to meet the third requirement under Article 33(3a) (c)? Please explain.
<ESMA_QUESTION_LATA_24>
Yes, we agree with ESMA's proposals. We believe that the data identified as standardized information allows us to accurately provide “a comprehensive list of the instruments listed on the SME growth market segment”, as required by Article 33(3a)(c) of CDR 2017/565 . They thus make it easier for NCAs to ascertain compliance with regulatory requirements, including the 50% SME issuers criterion, as required by Article 33(3)(a).
<ESMA_QUESTION_LATA_24>

Q25 Do you agree that no specific amendments are required for Article 79? Please explain.
<ESMA_QUESTION_LATA_25>
Yes, we support ESMA's view that as the criteria for deregistration refer to SME GMs in general, no change is necessary to adapt the provisions to SME GMs being organized on a segment.
<ESMA_QUESTION_LATA_25>

Q26 Do you agree that the requirements in Article 79 of CDR 2017/565 ensure that an SME GM is not deregistered due to a temporary failure to comply with the criteria an Article 33 of MiFID II?
<ESMA_QUESTION_LATA_26>
Yes, we agree. With specific reference to the 50% SME issuers criterion in Article 33(3)(a) of CDR 2017/565, we agree that deregistration should only take place after the SME GM has failed to meet it for a period of three consecutive years. We believe that this time frame ensures that deregistration does not occur due to a temporary failure to comply as in the case of temporary market fluctuations that do not depend on the SME GM.
<ESMA_QUESTION_LATA_26>
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