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Comments on the ESMA Consultation on the draft RTS for the establishment of an EU code of conduct for issuer-sponsored research


The Division Bank and Insurance of the Austrian Federal Economic Chamber, as legal representative of the entire Austrian banking and insurance industry, appreciates the possibility to comment on the above cited consulation paper. We would like to note the following comments and remarks. 

Suggestion: Such Code of Conduct might also address research sponsored by other third parties, such as stock exchanges. The potential conflict of interest might not be as prominent, but should not be neglected. 

Question 1: Are you aware of or adhering to another code of conduct for issuer-sponsored research that ESMA could take into account? If so, how widely endorsed and adhered to such code of conduct is and which specific parts of the code of conduct would be of added value to consider for the EU code of conduct? Please state the reasons for your answer.

Yes. 
For issuer-sponsored research market participants usually follow the same guidelines and code of conducts as for non-sponsored research. The rules described in GOFA (Grundsätze ordnungsgemäßer Finanzanalyse/Principles of proper financial analysis) published by ÖVFA and considered by DVFA and EFFAS are applied. Furthermore, for issuer or even third party- sponsored research market participants follow the same internal research policies and compliance procedures that do apply to non-sponsored research. Any contract with an issuer/third party that creates the base for sponsored research indicates that any coverage is developed independently and objectively and based on these rules. The only difference would be that the fact is additionally disclosed that the coverage is sponsored within the disclaimer of research in the section of potential conflicts of interest as required already by article 6 §1 (c) (iv) of Delegated Regulation (EU) 2016/958 


Question 2: Do you agree with the proposed approach? Please state the reasons for your answer. 

We support option 3 under the condition that the amended EU Code of Conduct focusses on principles of independence and objectivity, potentially also on a standardized way of disclosing it as potential conflict of interest. Anything that would be suited to support integrity of such research. However, we would not agree to any additional principles on how to produce research, since this is already well covered. Common goal should be the increase of visibility and enhance of market value of covered companies and not create more restrictions/obligations for issuers.

Question 3: Do you agree to mainly focus the requirements on research providers? Or do you think that additional requirements are necessary for issuers? Please state the reasons for your answer.

There is no need for additional requirements for issuers. Any related EU Code of Conduct would give guidance for contractual agreements with issuers on such sponsored research anyway. The crucial point is to stress independence and objectivity of research providers and apply the same rules, obligations, standards and disclosure of interests or of conflicts of interest that are set also for non-sponsored research.


Question 4: Do you agree with a minimum initial term of the contract of two years? Or should the initial term be more, or less? Or should the code of conduct allow one-off reports, such as for initial public offerings? Please state the reasons for your answer. 

We do acknowledge the logic of having a minimum of two years in such contracts. Experience shows that issuers should have the option to comment on quality of research and without interfering with the independence of research, they should have the option of cancelling the contract earlier in case the have concerns on the quality of research.


Question 5: Do you agree with a minimum upfront payment of 50% of the annual remuneration? Or should that percentage be more, or less? Please state the reasons for your answer.

In case a minimum of two years becomes standard, it might be fair to agree on 50% upfront for the first year and 50% upfront for the second year. Still, a 100% upfront payment would be prefered, potentially with clauses on reimbursement in case of early termination of the contract. 


Question 6: Do you agree with the information listed in Clause 7 of the code of conduct that research providers should make available to investment firms? Is there anything missing? Please state the reasons for your answer.

No
Any issuer-sponsored research as much as research sponsored by other third parties is clearly identified as such in the disclaimer of the report in the section of disclosures of potential conflicts of interest. We would agree to make such disclosure overall more prominent, but do not consider it as appropriate to label sponsored research as a particular source of risk, beyond all other potential conflicts of interest. An issuer might be at risk to interfere as much based on investment banking or other relations, than he is based on a contractual agreement on sponsored research – sponsored research might be even less a source of risk, since any contractual agreement explicitly states the independence of research and its objectivity and it would be exactly against the interest of the issuer to cause doubts on this. 


Question 7: Do you agree that only when the issuer paid fully for the research, it should be made accessible to the public immediately? Or should research partially paid for by the issuer also be made accessible to the public immediately? Please state the reasons for your answer.

MiFID II is interpreted, to make research available to the public only in case it has been fully paid for by the issuer. If partially paid, the research would be still financed by other sources and hence it would only be distributed to investment firms that have a corresponding research contract or with those having declared to be out of scope with MiFID II. MiFID II classification of clients of investment firms should be observed and if research is only partially paid by issuers/third parties and still financed by other sources, then should not be made available to public immediately but only to professional clients with whom there is a contract or those eligible counterparties that are out of scope of MiFID II. 


Question 8: Do you think that any further requirements should be introduced in the code of conduct? Please state the reasons for your answer.

Not necessarily 
In our understanding the main concern is that issuer-sponsored research might be questioned as not independent and objective. However, disclosing any such contractual agreement as a potential conflict of interest should be enough, by also stating that any research produced by the respective research provider complies with the Code of Conduct and an research is produced under the guidance of the same standards. Issuer or third party sponsored research should not be handled differently as any other produced research, it should be under the same standards, principles and internal research and conflicts of interest policies of every institution producing research. Closer cooperation and observation by internal compliance units would safeguard those same standards and principles set and a prominent disclosure about the fact that there is in place a contractual agreement with the issuer relating to the production of research should be sufficient.  


Dr. Franz Rudorfer
Managing Director
Division Bank and Insurance
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